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EARLY RETIREMENT INCENTIVES WITH 
Upper AGE LIMITS UNDER THE OLDER 
WorRKERS BENEFITS PROTECTION ACT 


PETER N. SWAN* 


The enactment of the Age Discrimination in Employment Act (ADEA)! 
in 1967 marked Congressional recognition of workplace discrimination 
against older employees and job applicants.? This salutary legislation 
seeks to ensure that employers do not base rewards, punishments, 
working conditions, wages, or eligibility for fringe benefits on age or 
age-based stereotypes.* Additionally, age cannot be the basis for deci- 
sions regarding hiring, promotion, termination or forced retirement.* 
The ADEA’s provisions against age-based termination reflect the reality 
that older employees need protection because they have less mobility 
in the job market than younger workers. This limited mobility is partly 
due to older employees being less attractive to other employers because 
of their higher salaries. Limited mobility may also result from employer 
stereotyping, for example an employer’s assumptions that older hires 
are less productive.’ 

The ADEA applies to workers over forty years of age.® As originally 
enacted, its protection lasted only until the employee reached the 
expected retirement age of sixty-five.” Sixty-five was the de facto man- 





* Professor of Law and Assistant to the President for Legal Affairs at the University 
of Oregon; Special Assistant Attorney General. The opinions and conclusions expressed 
in this article are solely those of the author and are noi intended to represent the 
University or the Oregon Department of Justice. 

1. Pub. L. No. 90-202 (1967). 

2. See EEOC v. Wyoming, 460 U.S. 226, 229-33, 103 S.Ct. 1054, 1056-1058 (1983); 
H.R. Rep. No. 805, 90th Cong., 1st Sess. (1967); REPORT OF THE SECRETARY OF LABOR, THE 
OLDER AMERICAN Worker: AGE DISCRIMINATION IN EMPLOYMENT (1965). 

3. 22 U.S.C. § 623(a) (1985). 

4. 29 C.F.R. § 1625.9 (1991). When a ‘‘mixed motive’’ situation is presented, 
presumably the burden will shift to the employer to show that the unfavorable result 
(from the employee’s viewpoint) would have occurred regardless of the age factor. See 
Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S. Ct. 1775 (1989). The Civil Rights 
Act of 1991 (Pub. L. No. 102-166, sec. 107) changed the Hopkins rule for cases arising 
under Title VII but does not explicitly apply to ADEA cases. 

5. This ‘‘wrongthinking in the labor market’’ unquestionably disadvantages older 
job seekers. There are some parallels to the action of the market in depressing female 
wages and then having the newest employer set wages commensurate with the employee’s 
prior earnings. See Kouba v. Allstate Ins. Co., 691 F.2d 873 (Sth Cir. 1982)(interpreting 
the Equal Pay Act). 

6. 29 U.S.C. § 631(a) (1985). 

7. Pub. L. No. 90-202, sec. 12 (1967). 
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datory retirement age because of the large number of employers re- 
quiring employees to retire at that age. In amending the ADEA in 1986, 
Congress abolished the concept of a mandatory retirement age.*® 

While this amendment has enhanced job security for the older worker, 
economic slowdowns and international competition have forced com- 
panies to become ‘‘leaner.’’ In industries where labor represents a 
significant portion of total costs, employers have emphasized ‘‘down- 
sizing’’ the workforce and increasing productivity to stay competitive. 
The rampant mergers and acquisitions of the 1980s have also played a 
role in shaping industry needs. These structural changes have focused 
attention on developing efficient and innovative management and dis- 
continuing less profitable operations. 

Many industries measure productivity in deceptively quantitative 
terms, for example the ratio of current output to current costs. Under 
such a ratio, replacing older, typically higher salaried workers, with 
younger workers shrinks the denominator and might enlarge the nu- 
merator. Thus, such replacement appears to increase productivity.° 
Moreover, the costs of certain fringe benefits, such as group health 
plans, increase as the workforce becomes proportionately older.’® The 
demographics of the American population indicate that the age of the 
average employee is steadily rising. Consequently, employers in the 
current slow-growth economy cannot offer jobs to those seeking to enter 
the workforce until openings become available through retirements. 
Thus, employers who use a ratio similar to that mentioned above look 
for solutions that alter the age-distribution of their workforce if they 
seek to increase productivity. Naturally, employers and employees 
prefer that workers resign or voluntarily retire rather than be subjected 
to lay-offs or terminations. Thus, early retirement has emerged as both 
an effective and humane means through which to trim staffs for greater 
productivity. 

An initial issue under the ADEA is whether any employer incentive 
to retire is coercive.‘1 The Older Worker Benefits Protection Act 





8. 29 U.S.C. § 623 (a) (1986). Higher education was given special treatment in that 
the Act’s protection did not extend to faculty over the age of seventy. This provision is 
to phase out on December 31, 1993. Thereafter, faculty cannot be forced to retire even 
after their seventieth birthdays. Id. 

9. While employers may and should consider productivity, the ADEA requires 
consideration on an individual, rather than an age basis. See Leftwich v. Harris-Stow 
State College, 702 F.2d 686, 692 (8th Cir. 1983). Strategies aimed at maximizing workforce 
productivity may also be constrained by collective bargaining agreements, tenure systems, 
or other contractually conferred seniority rights. Older workers often possess character- 
istics such as experience, reliability, low absenteeism, and strong work ethic which may 
offset possible declines in energy or stamina and which may make a particular worker 
equally or more productive than a given younger worker. See MARTIN L. LEVINE, AGE 
DISCRIMINATION AND THE MANDATORY RETIREMENT CONTROVERSY 108-113 (1988). 

10. See infra p. 65 and note 61 for a discussion of fringe benefit costs which are an 
increasing function of workforce age. 
11. See, e.g., Henn v. National Geograpiiic Soc’y, 819 F.2d 824 (7th Cir. 1987); 


- 





1992] EARLY RETIREMENT INCENTIVES 55 


(OWBPA)” codified the safeguards for ‘‘voluntariness’’ suggested by 
several courts of appeal.** Under the OWBPA, an employer must provide 
the employee with a fair disclosure of relevant information, the oppor- 
tunity to seek outside advice and adequate time to make the decision. 
If these are provided, the prevailing analysis is that the employee is 
advantaged—not prejudiced—by having the choice of attractive alter- 
natives. ** 

The primary remaining ADEA concern for employers is how to design 
early retirement incentive plans which do not disfavor workers because 
of their age. When an employer could insist that employees retire at 
age sixty-five, ‘‘early’’ meant at an age less than sixty-five. The 1986 
amendment’s removal of the mandatory retirement age cap has made 
less clear the meaning of early retirement. At a minimum, early retire- 
ment means at an age earlier than the employee would retire without 
the incentive. Employers striving for leaner companies through attrition 
undoubtedly seek to encourage retirement as early as age fifty-five. 

In order to modify employee behavior regarding retirement, employers 
must introduce incentives. Faced with a sudden need to downsize, 
employers may introduce a ‘“‘window plan’’ which offers the incentives 
for a limited time.’® Others, under less immediate pressure, may offer 
the incentive plan until the target size has been achieved. 

As the probability increases that the target worker will retire without 
an incentive, the plan’s effectiveness rapidly diminishes. The employ- 
er’s savings through greater productivity and/or reduced costs resulting 
from early retirements must be greater than the cost of the incentive.’ 
For this reason, many Early Retirement Incentive Plans (ERIPs) set 
maximum eligibility ages. 

This article argues that certain incentives used in age-bracketed ERIPs 
are defensible under the ADEA, as amended by the OWBPA. Part I 
sketches the pre-OWBPA structure of the ADEA, the interpretation of 





Ackerman v. Diamond Shamrock Corp., 670 F.2d 66 (6th Cir. 1982). Hebert v. Mohawk 
Rubber Co., 872 F.2d 1104 (1st Cir. 1989). 

12. See, e.g., Borman v. A.T.& T. Comm., 875 F.2d 399, 403 (2d Cir. 1989), cert. 
denied, 493 U.S. 923 and Coventry v. U.S. Steel Corp., 856 F.2d 514, 523 (3d Cir. 1988). 

13. Pub. L. No. 101-433, sec. 201 (1990). See infra n.80 for a discussion of the 
safeguards. 

14. In Henn, 819 F.2d at 826, the court said the incentive may put the employee ‘‘to 
a hard choice; he may think the offer too good to refuse; but it is not Don Corleone’s 
‘Make him an offer he can’t refuse.’ ‘Your money or your life?’ calls for a choice, but 
each option makes the recipient worse off. When one option makes the recipient better 
off, and the other is the status quo, then the offer is beneficial. That the benefits may 
overwhelm the recipient and dictate the choice cannot be dispositive. The question 
‘Would you prefer $100,000 to $50,000?’ will elicit the same answer from everyone, but 
it does not on that account produce an ‘involuntary’ response.”’ 

15. Window plans may be available for as short a time as ninety days. For further 
discussion see infra p. 66. 

16. See Cipriano v. Board of Educ. of N. Tonawanda, 700 F. Supp. 1199, 1208-209 
(W.D.N.Y. 1988), vacated in part, 772 F. Supp. 1346 (W.D.N.Y. 1991). 
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the benefits section in Public Employees Retirement System of Ohio v. 
Betts’” and the changes produced by the 101st Congress. Part II explores 
the decisions which have dealt with retirement benefits under the 
ADEA, the EEOC regulations and the legislative history of the OWBPA. 
Part III deals with the special problems of newly initiated incentives, 
‘kicker’ plans, ‘‘subsidy’’ and ‘‘bridge’’ incentives, tenure relinquish- 
ment, waivers and tax-law restraints. 


I. THE APPLICABLE LAW 


A. The ADEA 


The controlling portion of the ADEA is section 423.** This section 
prohibits an employer from ‘‘segregat{ing] ... his employees in any 
way which would ... adversely affect his status as an employee, 
because of such individual’s age.’’*® When the Supreme Court decided 
Public Employees Retirement System of Ohio v. Betts,”° section 623(f) 
of the ADEA read: 


It shall not be unlawful for an employer .. . 


xkekeek 


(2) to observe the terms of a . . . bona fide employee benefit plan 
such as a retirement, pension, or insurance plan, which is not a 
subterfuge to evade the purposes of this chapter, except that no 
such employee benefit plan shall require or permit the involuntary 
retirement of any individual ... because of the age of such 
individual; .... 


The stated ‘‘purposes’’ of the ADEA are to: 1) promote ‘“‘employment 
of older persons based on their ability rather than age;’’ 2) prohibit 
“arbitrary age discrimination in employment;’’ and 3) help ‘‘employers 
and workers find ways of meeting problems arising from the impact of 
age on employment.’’?' Focusing on the second purpose, any incentive 
which was unavailable to workers sixty-five and older might seem 
discriminatory because it would ‘‘adversely affect’’ ineligible older 
workers because of their age. Subsequent sections of this article analyze 
whether that proposition is accurate and persuasive.” 





17. Public Employees Retirement Sys. of Ohio v. Betts, 492 U.S. 158, 109 S. Ct. 2854 
(1989). 

18. 29 U.S.C. § 623 (1988). 

19. Id. at § 623(a)(2). 

20. 492 U.S. 158, 109 S. Ct. 2854 (1989). 

21. 29 U.S.C. § 621(b) (1988). 

22. See infra text starting at n.41. 
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B. The Decision in Betis 


In 1985, Betts, age sixty-one, left her job as a county speech pathol- 
ogist because of her deteriorating health. Since she was over sixty and 
thus eligible for a pension, the retirement system in Ohio required her 
to take her pension rather than disability retirement benefits. This 
resulted in a monthly loss to Ms. Betts of $197.23 She sued under the 
ADEA alleging that the state denied her the higher benefit amount 
based on her age. The state argued that the forced alternative was an 
element of its bona fide retirement plan and not a subterfuge. Justice 
Kennedy, writing for a seven-Justice majority, used a plain-meaning 
interpretation of ‘‘subterfuge.’’ He concluded that the Ohio statute could 
not serve as a ‘‘stratagem or artifice of evasion’’ because the forced 
alternative provision predated the ADEA by twenty-six years.?* How- 
ever, a 1976 amendment to the Ohio disability benefits law added a 
‘‘floor,’’ or monthly minimum, to the disability retirement benefit, and 
this ‘‘floor’’ led to the differential in Betts’ case.2> Thus, the majority 
needed to articulate a definition of ‘‘subterfuge’’ that did not rely solely 
on the temporal sequence between the unamended Ohio statute and 
the ADEA. 

Betts and the Equal Employment Opportunity Commission (EEOC) 
argued that any plan which differentiated on a basis other than equal- 
ization of the employer’s costs of financing the plan for various retirees 
was per se a subterfuge.” The Betts majority rejected this contention. 
The majority stated that an equal-cost plan would enjoy a ‘‘safe harbor’ 
from attack, but held that a plan would also be valid so long as it did 
not constitute ‘‘a method of discriminating in other, nonfringe-benefit 
aspects of the employment relationship.’’?’ 

Justice Marshall, writing for himself and Justice Brennan in dissent, 
accused the majority of indulging in ‘‘result oriented’ reasoning.”* He 





23. 492 U.S. at 162-63, 109 S. Ct. at 2859. 

24. Id. at 171, 109 S. Ct. at 2862. This conclusion was based in part on the precedent 
of United Air Lines v. McMann, 434 U.S. 192, 98 S. Ct. 444 (1977). That opinion’s 
support of a mandatory retirement age led Congress to amend the Age Discrimination in 
Employment Act of 1967 (Pub. L. No. 95-256, 92 Stat. 189 sec. 2(a) (1978)). 

25. Public Employees Retirement Sys. of Ohio v. Betts, 492 U.S. at 171, 109 S. Ct. 
at 2862. 

26. Id. at 171-72, 109 S. Ct. 2863-64. 

27. Id. at 177, 109 S. Ct. at 2866. There was also reliance on the legislative history, 
in particular statements by Senator Javits, who carried an important amendment to the 
bill. Senator Javits was concerned that rigorous application of the non-discrimination 
provisions to pensions would discourage employers from hiring older workers in the first 
place, thus frustrating a major objective of the legislation. Thus, he advocated for the 
623(f) exemption; Justice Kennedy used this as partial support for his broad reading of 
the exemption and his correlatively narrow reading of ‘‘subterfuge.’’ See Remarks of 
Senator Javits, 113 Cong. Rec. 7077 (1967). 

28. Public Employees Retirement Sys. of Ohio v. Betts, 492 U.S. at 185, 109 S. Ct. 
at 2870. 
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argued that the majority had ‘‘disaggregated’’ the ‘‘business purpose 
test’’ from the subterfuge interpretation.” The ‘‘business purpose test”’ 
refers to the language of section 623(f)(1), which upholds bona fide 
occupational qualifications (BFOQ). BFOQs are qualifications ‘‘reason- 
ably necessary to the normal operation of the particular business.’’ 
Marshall further criticized the majority’s characterization of the equal- 
cost test as a ‘‘safe harbor,’’ rather than as the determinative factor in 
the analysis. Marshall accused the majority of disregarding the inter- 
pretive expertise of the enforcing agencies, the Department of Labor 
and the EEOC. The dissent concluded that the reference in section 
623(f)(2) to ‘‘retirement, pension, or insurance’’ plans was meant to 
introduce the equal-cost concept as an integral part of the 623(f)(2) 
exemption.*° In contrast, the majority saw this reference as only illus- 
trative and without special substantive significance.*' 


C. The OWBPA 


The Betts decision drew criticism*? and an immediate legislative 
response.** The intent of the OWBPA is to close the broad shelter the 
Betts decision offered retirement plans. As amended by the OWBPA, 
section 623(f)(2) of the ADEA now reads: 


It shall not be unlawful for an employer .. . 
(2) to take any action otherwise prohibited . . . by 623(a) - 
x kk 
(B) to observe the terms of a bona fide employee benefit 
plan — 

(i) where, for each benefit or benefit package, the 
actual amount of payment made or cost incurred 
on behalf of an older worker is no less than that 
made or incurred on behalf of a younger worker as 
permissible under [29 CFR 1625.10]; or 

(ii) that is a voluntary early retirement incentive plan 
consistent with the relevant purpose or purposes of 
this chapter. 

Notwithstanding clause (i) or (ii) or subparagraph (B) no such 
employee benefit plan or voluntary early retirement incentive plan 
... Shall require or permit involuntary retirement of any individ- 
ual .. . because of the age of such individual. An employer... 
{acting under (B)(ii)] shall have the burden of proving that such 





29. Id. at 185, 109 S. Ct. at 2870. 

30. Id. at 187 and 191, 109 S. Ct. at 2871 and 2874. 

31. Id. at 173, 109 S. Ct. at 2864. 

32. See, e.g., Jennifer S. Graham, Age Discrimination in Employee Benefit Plans: Are 
All Betts Off?, 55 Mo. L. Rev. 749 (1990). 

33. S. 1511, 101ist Cong., 1st Sess. (1990); H.R. 3200, 101st Cong., 1st Sess. (1990). 
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actions are lawful in any civil enforcement proceeding brought 
under this chapter. 


Congress acted to explicitly incorporate the equal-cost requirement 
in order to exempt employee benefits from the non-discrimination 
provisions of section 623(a). It is significant, however, that clause (ii) 
treats ERIPs separately. Under clause (ii), employers must prove that 
the plan is ‘‘consistent with the relevant purposes’’ of the ADEA. 
Regarding eligibility ages, the OWBPA added subsection 623(1)(1)(A): 


Notwithstanding amended 623(f)(2)(B)(i) or (ii), it shall not be a 
violation of [623(a)] . . . solely because: (A) an employee pension 
benefit plan [as defined in ERISA] . . . provides for the attainment 
of a minimum age as a condition of eligibility for normal or early 
retirement benefits... . 


Under this subsection, employers do not have to offer ERIPs to every 
employee age forty or older. In addition, it immunizes any minimum- 
age requirement from being, by itself, a violation. However, Congress 
did not extend the explicit immunity to upper age limitations. Thus, 
employers must still make a ‘‘consistency’’ showing to defend such 
plans from challenges by employees who are above the age cap, though 
they retain the right to retire with a pension. 


II. DOCTRINE AND POLICY 


A. Case Law 


Patterson v. Independent School Dist. No. 709** is an early decision 
dealing with upper age limits. In Patterson, the court upheld an ERIP 
which had a lump-sum incentive starting at $10,000. The incentive 
diminished by $500 each year between age fifty-five and age sixty and 
then diminished by $1500 for each year over age sixty. Using an 
‘‘independent, unrelated’ test, the court determined that the declining 
incentive was not an offset to or an integral part of any other benefit 
to which the employee was otherwise entitled. Regarding the smaller 
incentives available to the older workers, the court said a plan which 
is 


intrinsically valid . . . is not vitiated by the fact that by reason of 
the chronological sequence of events plaintiff could not take ad- 
vantage of all its ramifications. The plan became effective in 1980; 
plaintiff retired in 1981. He was then 67, and naturally could not 
exercise the options that would have been open to him had he 





34. 742 F.2d 465 (8th Cir. 1984). 
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been younger. 

A person who reached retirement age during the Great Depres- 
sion before the enactment of the Social Security Act could not 
claim benefits that a person later reaching the age of retirement 
under the provisions of the Act would be entitled to. Neither could 
a school teacher obtain benefits under a plan not yet in existence 
when he attains the age specified for the benefit. 

Obviously a man of 67 cannot retire at age 55 and obtain benefits 
provided for persons of that age. And to effect the purpose of 
encouraging early retirement, the sliding scale of diminishing 
benefits is manifestly appropriate.*® 


Commentators have criticized the opinion, particularly for its sparse 
statutory analysis, yet the court correctly stated the issue:** Is the 
incentive a true incentive or merely a discriminatory deprivation of 
other benefits? 

The Second Circuit decided Cipriano v. Board of Education of North 
Tonawanda” in 1986. In Cipriano, the employer’s ERIP offered em- 
ployees a lump-sum payment of $10,000 for retirement during a six- 
month window in any of three years. Only employees between the ages 
of fifty-five and sixty who had completed at least twenty years of 
service were eligible. Plaintiffs were sixty-one years old when the first 


window opened. In discussing whether the exclusion of plaintiffs 
satisfied the applicable regulation’s requirement of a justification prem- 
ised upon ‘‘significant cost considerations,’’** the court stated: 


Significant cost considerations are often involved, however, in 
designing incentives for older employees to voluntarily leave the 
workforce because those who continue working beyond a certain 
age will often draw a salary that is significantly higher than the 
periodic payments obtainable under a pension plan. Since the 
employer’s goal in offering early retirement incentives is often to 
save expenses by reducing the size of the workforce, it is only 
reasonable for the employer to offer more to those employees who 
choose to leave at a younger age, saving the employer more years 
of continued full salary, than to those who remain in the workforce 
and do not confer on the employer the sought-after benefit.** 


Speaking more specifically to the cut-off-at-age-60 feature, the court 
added: 





35. Id. at 468-69. 

36. See Richard G. Kass, Early Retirement Incentives and the Age Discrimination in 
Employment Act, 4 Horstra Las. L.J. 63, 99 (1986). 

37. 785 F.2d 51 (2d Cir. 1986). 

38. 29 C.F.R. § 860.120(a)(1) (1986). 

39. 785 F.2d at 54-55. 
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An additional incentive for early retirement is generally no more 
repugnant to the purpose of Section [623(f)(2)], which is in part 
to permit employers to offer compensation to older workers who 
choose to exit the workforce, than any more traditional retirement 
plan contemplated by that section. For the purpose of determining 
whether a plan is a ‘‘bona fide employee benefit plan’’ within the 
meaning of [Section 623(f)(2)], it is immaterial that a more nicely 
tailored plan would have provided ... for a bonus starting at 
higher than $10,000 and gradually tapering off with perhaps some 
amounts continuing beyond 60. The way the plan is structured 
affects only whether it might be a subterfuge to evade the purposes 
of the Act, not whether it qualifies generically for the shelter of 
[Section 623(f}(2)].*° 


The Cipriano court found that whether the incentive required the 
diminution of other benefits unrelated to the retirement (pension) plan 
was of critical importance.*: It concluded: 


Because the special incentive simply increases ... [the compen- 
sation offered older employees for leaving the workforce] and, like 
benefits available under the underlying retirement plan, is a quid 
pro quo for leaving the workforce after a certain age and number 
of years of service, it must be viewed functionally as part of that 
plan .... By providing an enhanced inducement for employees 
to retire early, the incentive plan furthers the legitimate purposes 
behind such a plan.*? 


These cases suggest that an employer may taper an incentive or deny 
it according to the employee’s age for the purpose of inducing early 
retirements. This might be thought of as the ‘‘carrot’’ approach to 
retirement objectives. By contrast, disconnecting employees—in whole 
or in part—from other free-standing and otherwise available benefits if 
they refuse to retire is a ‘‘stick.’’ This punishment approach not only 
grafts other benefits onto the incentive unnecessarily, but also intro- 
duces negativity and disadvantage into the calculus of ‘‘consistent with 
the purposes’ of ADEA. Conversely, to require employers to make the 





40. Id. at 55. 

41. Id. at 55-56. 

42. Id. at 56. The case was remanded for trial (reversing a summary judgment for 
defendants) because the court felt that a verdict for defendants had to be built upon a 
more complete evidentiary record than was afforded by the affidavits available on a 
motion for summary judgment. On remand, the Betts decision came down while the 
court was considering a post-trial motion. Following the brand new Betts analysis, the 
trial court concluded that the Tonawanda plan did not discriminate in any ‘‘non-fringe- 
benefit aspect of the employment relationship.’”’ Therefore, the ERIP was not a “‘subter- 
fuge,’’ so a defense was available under § 623(f)(2). 

Case citation on remand is 700 F. Supp 1199 (W.D.N.Y. 1988). 
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incentive available to all workers over the minimum age gives a windfall 
to those employees who have postponed retirement beyond the expected 
retirement age. 

In Garbaczyk v. Board of Education of Poughkeepsie,*? the ERIP 
offered early retirees 75%-of-their-last-year’s-salary as an incentive. 
Employees who had fifteen or more years of service and turned fifty- 
five between July 1, 1983 and June 30, 1986 were eligible. Plaintiff, at 
age fifty-nine, had nineteen years of service at the beginning of that 
period, but did not ‘‘turn’’ fifty-five within the ‘‘window.’’ The defen- 
dant won under the Betts subterfuge doctrine. However, the court 
distinguished ADEA violations for reducing otherwise-available fringe 
benefits in conjunction with early retirements and for plant closings 
violations.** The court characterized the incentive in Garbaczyk as 
‘functionally connected to . . . [the] retirement plan.’’** 

The district court in EEOC v. City Colleges of Chicago** examined an 
ERIP in which the incentives were a partial cash-out of accumulated 
sick leave and payment of premiums for group health insurance follow- 
ing retirement.‘”? The plan progressively reduced the value of the in- 
centives according to the age of the employee and provided no insurance 
for those retiring after age sixty-five. In awarding summary judgment 
for the colleges, the court held that the ERIP was not facially discrim- 
inatory. Apparently, the form of inducement the colleges offered was 
not otherwise available to plaintiffs. The court’s holding supports the 
view that ERIPs which offer new benefits to induce retirement, as 
distinguished from those which withhold otherwise-available benefits, 
are lawful under the ADEA. 

In Karlen v. City Colleges of Chicago,** a case involving the same 
ERIP and decided before Betts, the court reversed a summary judgment 
for the defendant. The Seventh Circuit declared that ‘‘early retirement 
benefits are another fringe benefit.’’*® Therefore, employers could not 
scale back early retirement benefits as employees aged. According to 





43. 738 F. Supp. 118 (S.D.N.Y. 1990). 

44. Fort Halifax Packing v. Coyne, 482 U.S. 1, 107 S. Ct. 2211 (1987) and EEOC v. 
Westinghouse Elec. Corp., 725 F.2d 211 (3d Cir. 1984), cert. denied, 469 U.S. 820, 105 
S. Ct. 92 (1984). 

45. 738 F. Supp. 118, 124 (S.D.N.Y. 1990). 

46. 740 F. Supp. 508 (N.D. Ill 1990), appeal dismissed on time-bar grounds, 944 
F.2d 339 (7th Cir. 1991). 

47. The case was before the court on a summary judgment motion thus the court did 
not have a plenary trial record before it. While one would expect the questions of law 
to have been fully briefed and argued, the posture of the case may explain the court’s 
use of the phrase ‘‘facially’’ discriminatory. The decision was also predicated on the 
Betts subterfuge doctrine so it is not certain (see supra, text at n.27) how much of the 
reasoning has survived the OWBPA. The case was eventually dismissed by the court of 
appeals as time-barred. This likely renders the substantive discussion in the trial court 
opinion suggestive and insightful but not cognizable as precedent. 

48. 837 F.2d 314 (7th Cir. 1988). 

49. Id. at 318. 
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the court, defendants must show a ‘‘close correlation between age and 
the cost of providing benefits for older workers’’ to prove the plan was 
not a subterfuge.*° For example, a flat-fee inducement of $10,000 for 
all eligible employees who commit to retire will cost the same whether 
given to a fifty-seven-year-old or a seventy-three-year-old employee. 
Even an inducement offering a percentage of last year’s salary costs 
only slightly more when given to the seventy-three-year-old employee. 

If courts applied the Karlen analysis to all incentives, even incentives 
which do not involve free-standing, otherwise-available benefits would 
fail the test.*1 An incentive may be ‘‘functionally related’’ to early 
retirement programs, but not merely ‘‘another fringe benefit.’’ Employ- 
ers choose incentives related to their interest in encouraging early 
retirement and the employees’ interest in accepting the ERIP. If the 
incentives do not affect or utilize already available benefits, they are 
not just another benefit. In short, without the ERIP, the incentive would 
not exist. Therefore, in spite of the Karlen court’s holding, scaling 
down or eliminating an incentive in furtherance of the ERIP’s purpose 
is consistent with the ADEA’s anti-discrimination objectives. 

An incentive offered to all workers above the minimum age might 
still induce some employees to retire early and thus fulfill the employ- 
er’s objectives. To determine whether such an arrangement would 
actually induce early retirements would require careful empirical re- 
search and is a question beyond the scope of this article. As noted 
above,®*? however, an ERIP’s availability to all those older than the 
minimum age could significantly raise the employer’s costs, making 
the entire ERIP less attractive. In certain workforce structures, the 
increased costs might defeat the objectives of the ERIP altogether. 


B. Legislative History of the OWBPA 


In enacting the OWBPA, Congress intended to change the tenuous 
definition of ‘‘subterfuge’’ articulated by the Court in Betts.5* Yet the 
legislature directed little attention to the question of early retirement 
incentives, much less incentives that did not involve otherwise-available 
benefits. At the House hearings, representatives of the EEOC testified 
that the equal-cost (business-related) requirements for the 623(f)(2) ex- 





50. Id. at 319. 

51. At least one pair of commentators believe that sponsors of age-bracketed ERIPs 
would find it ‘‘difficult if not impossible’’ to satisfy the ‘‘consistent with the relevant 
. .. purposes’’ of the ADEA test of OWBPA because the oldest workers are ineligible to 
participate. See Nicholas P. Damico and Barbara A. Graham, Early Retirement Incentive 
Window Plans: New Act Answers Only Some Questions, 4 BEN. L. J. 143, 149, 151 
(1991). For a discussion of eligibility schemes which are not so explicitly age-bracketed, 
see part III C infra. 

52. See supra pp. 54, 60. 

53. Pub. L. No. 101-433, 104 Stat. 978 (codified as amended at 29 U.S.C. §§ 621- 
626 (Supp. II 1990)). 
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emption, though appropriate for other benefits, were not designed for 
and were not suitable for ERIPs.* 

The Senate Report on the bill was largely devoted to the codification 
of the equal-cost doctrine. The authors justified the retroactive appli- 
cation of the OWBPA by citing the Karlen case.** They argued that 
courts had applied the rule to ‘‘early retirement incentives’’ for the 
twenty years prior to Betts. The Report®® later mentioned the Karlen 
case again, but references were isolated. Most of the discussion con- 
cerned free-standing, otherwise-available benefits and the application 
of the equal-cost rule. This suggests that Congress did not thoughtfully 
consider the type of incentives endorsed in this article. Of course, 
employers could not schedule the periodic-pension benefits themselves 
(as distinct from the incentive) to be smaller for those who retired at a 
later age. Such discrimination would be inconsistent with the purposes 
of the ADEA. Furthermore, such a plan could not qualify for an equal- 
cost defense because the costs, for the employer, would be lower for 
such later retirees. Perhaps the Report’s authors intended to address 
this type of evil by their reference to the equal-cost rule and merely 
lacked precision in their phrasing. 

During the floor debates for the OWBPA bills, legislators said: 


Early retirement incentive programs that withhold benefits to older 
workers above a specific age while continuing to make them 
available to younger workers may conflict with the purpose of 
prohibiting arbitrary age discrimination in employment.*’ 


Variations of this quote appear three times in the debates. This statement 
suggests at the most, that courts should scrutinize on a case-by-case 
basis ERIPs employing age-bracketed eligibility. The benefits referred 
to were probably free-standing, otherwise-available benefits and the 
withholding of these amounts to a ‘‘stick’’ rather than a ‘‘carrot.’’ 

The floor debate also incorporated a memo, serving as the House 
Explanation of S. 1511, which stated: 


This bill will not permit employers to use window plans targeted 


at a select group of employees with an upper age bracket—that is, 
those aged 55 to 60.8 





54. Age Discrimination in Employee Benefit Plans: The Impact of the Betts Decision: 
Joint Hearing before the Select Comm. on Aging and the Subcommittes on Employment 
Opportunities and Labor Management Relations of the Committee on Education and 

, 101st Cong., 1st Sess. 51-58 (1990). 
. S. Rep. No. 263, 101st Cong., 2d Sess. 30 (1990), reprinted in 1990 U.S.C.C.A.N. 


. See discussion of Karlen, text supra at n.48, Senate Report supra n.55 at 12. 

. 136 Cong. Rec. 126, H8619, H8623, H8626 (1990)(emphasis added). 

. Id. at H8621. The Eighth Circuit in construing another exemption section of the 
ADEA declined to give a great deal of weight to a ‘‘snippet of legislative history .. . 
since the only reliable guide to legislative intent is the language and structure of the 
statute itself.’’ Gregory v. Ashcroft, 898 F.2d 598, 602 (8th Cir. 1990). 
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Nothing suggests that anyone other than the drafters of this memo 
adopted this isolated, but potent interpretation or that the Senate 
concurred in it. As contended throughout this article, such a blanket 
condemnation of age-bracketed incentive plans oversimplifies the issue. 
Statutory interpretations based on this sentence would be ill-advised. 


C. Federal Regulations 


The EEOC regulations explaining the section 623(f)(2) exemption 
before the OWBPA amendment detail the equal-cost concept.*® The 
essence of this concept is that 


a benefit plan will be considered in compliance with the statute 
where the actual amount of payment made, or cost incurred, on 
behalf of an older worker is equal to that made or incurred on 
behalf of a younger worker, even though the older worker may 
thereby receive a lesser amount of benefits or insurance coverage.” 


The only references to retirement plans (as opposed to life insurance, 
disability insurance and health insurance) are in the limited context 
that employers may not entirely exclude employees from pension plans. 
This is rarely an issue when evaluating ERIPs. Ordinarily, the employer 
has an ongoing plan and merely uses the ERIP to encourage employees 
to enter the plan sooner. 

Recall that Betts’ employer denied her otherwise-available-disability 
benefits and that the employer could not justify the denial under the 
equal-cost principle.** The Court resolved the issue by adopting an 





59. See 29 C.F.R. § 1625.10 (1991). 

60. 29 C.F.R. § 1625.10(a)(1) (1991). 

61. No employee hired prior to normal retirement age (i.e. sixty-five) may be excluded 
from a defined contribution pension plan. No employee hired more than five years before 
normal retirement age may be excluded from a defined benefit pension plan if the 
employer is covered by the Employees Retirement Income Security Act (ERISA) (29 U.S.C. 
1000-1461). An employer not covered by ERISA may exclude such a hire only if it can 
show—on the basis of acceptable cost data—that such exclusion is justifiable. Persons 
hired less than five years before normal retirement age may be excluded regardless of 
whether the employer is covered by ERISA. 29 C.F.R. § 1625.10(f)(1)(iii) (1991). 

An employer (since 1988) cannot reduce or cease the accrual (or the allocations to an 
employee’s account in a defined contribution plan) of benefits after the attainment of the 
normal retirement age. Compare Bell v. Trustees of Purdue Univ., 658 F. Supp. 184, 
189 (N.D. Ind. 1987) with the Omnibus Budget Reconciliation Act of 1986, Pub. L. No. 
99-509 § 9201, 100 Stat. 1973 (codified as amended in 29 U.S.C. § 623(i) (Supp. Il 
1990)). 

62. The employer’s benefits carrier (Ohio PERS) could, of course, show that it saved 
money by paying Ms. Betts her pension instead of the disability. But the ‘‘cost justifi- 
cation’ needed under the regulations would have been a showing that a constant premium 
cost bought older workers like Ms. Betts less disability benefits. This was not the case. 
See Public Employees Retirement Sys. of Ohio, 492 U.S. at 164, 183, 109 S. Ct. at 2859, 
2869. 
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extrinsic definition of ‘‘subterfuge.’’ The Court’s failure to use the 
equal-cost test to qualify the 623(f)(2) exemption prompted Congress to 
change the statute. Section 623(f)(2), as modified by the OWBPA, makes 
specific reference to the then-existing regulation 1625.10, but it does 
so only in subsection (B)(i),* not in (B)(ii), which specifically deals 
with ERIPs. 


III. SPECIAL PROBLEMS 


A. Newly Instigated Incentives 


An age-bracketed ERIP which disqualifies older workers because of 
their age does not disadvantage these workers if they passed through 
the range earlier and could have retired then. One court, however, has 
rejected this proposition, saying that plaintiffs’ claim is not that they 
were denied the opportunity ever to participate in the incentive, but 
that they were denied the opportunity to do so on a date they ultimately 
choose to retire.** This logic is questionable. By the time the employee 
has ‘‘chosen’’ to retire, the ‘‘incentive’’ is no longer an incentive. 
Rather, it becomes a form of severance pay.® 

A different problem arises if some employees already exceed the age 
cap when the incentive is first introduced. The employer cannot claim 
that those older employees ‘‘had their chance and missed it.’’ These 
employees may have rejected other incentives, but they clearly never 
had an opportunity to accept or forego the new incentive. Concededly, 
in this situation, some equities weigh in favor of the older workers, 
but the economic analysis detailed herein® dictates that the upper-age 
limit should not be abandoned. A possible compromise would be to 
bring the new incentive within the exemption under section 
623(f)(2)(B)(ii). The employer could do this by offering a brief ‘‘win- 
dow’”’ (e.g. ninety days) during which older, ineligible workers could 
make a one-time election to retire and collect the incentive. 





63. See supra p. 58. 

64. Cipriano v. Board of Educ. of N. Tonawanda, 700 F. Supp. 1199, 1211 (W.D.N.Y. 
1988), vacated in part, 722 F. Supp. 1346 (W.D.N.Y. 1991). See also Neil H. Abramson, 
Early Retirements Under the ADEA, 11 INous. REL. L. J. 323, 340 (1989). Where the 
author argues against age-bracketed ERIPs and cites Arizona Governing Comm. v. Norris, 
463 U.S. 1073, 103 S. Ct. 3492 (1983), for the proposition that every employee deserves 
the opportunity to be treated individually and not on the basis of actuarial (or age-based) 
groupings. There is some irony in using Norris as authority for this proposition since 
the defendant in Norris relied on equal-cost underwriting principles in its unsuccessful 
defense of a retirement annuity which paid women retirees less per month (because, as 
a group, they live longer than men). 

65. See supra p. 63. The incentive may prove costly and affect the appeal of ERIFs 
to employers. 

66. See supra pp. 53, 61-63. 
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This ‘‘window’’ alternative may also obviate another possible con- 
ceptual difficulty. One could argue that older-age-ineligible employees, 
by definition, have no freedom to choose and thus the plan was not 
‘‘voluntary’’ for them. This argument appears fallacious because the 
concern of the ADEA is to prohibit plans which make retirement 
involuntary. The older-age-ineligible employees still will have a vol- 
untary choice whether to retire. Rather, if they choose to retire, they 
simply will not get the ‘‘incentive.’’® 


B. The Salary ‘‘Kicker’’ Incentive 


Some ERIPs involve a commitment lead time; the employee agrees 
to retire at a mutually agreed-upon date that is within a specified period 
of time, for example eighteen months. Where the pension-valuation 
formula utilizes a percentage of the last year’s (or the last three years’) 
salary, employers often use a so-called ‘‘salary kicker’’ incentive. The 
employee automatically receives a percentage raise upon entering into 
the agreement in addition to any other raises the person would other- 
wise receive. The employee then enjoys up to eighteen months of 
enhanced salary and possibly a slightly higher monthly pension upon 
retirement. 

Older-age-ineligible employees who cannot participate in the ERIP 
will have no chance of getting the automatic raise. Since this treatment 
differentiates current salaries (as opposed to a lump-sum payment), 
older employees may argue that it violates the purposes of the ADEA. 
Yet, different employees in the same job category often receive different 
monthly compensation for a variety of reasons. These range from 
negotiating a better starting salary to differing merit to a greater will- 
ingness to work overtime. Thus, the employer can attribute the fact 
that one person enjoys the advantage of the ‘‘kicker’’ to a factor other 
than age,® namely, entering into the agreement to retire early. Still, a 
challenger may look at the age-bracketed eligibility behind the agree- 
ment. An interim salary supplement is not part of a free-standing, 
otherwise-available benefit, and therefore it does not threaten to deprive 
any employees of a portion of their salary. Thus, as far as eligibility to 
make the commitment to retire is concerned, the employer should be 
entitled to expand this salary increment so as to encourage early 





67. See Cipriano v. Board of Educ. of N. Tonawanda, 700 F. Supp. 1199, 1211 
(W.D.N.Y. 1988), vacated in part, 722 F. Supp 1346 (W.D.N.Y. 1991). 

68. A further situation might be presented when a person is first hired at an age 
which is older than the limiting age. This person will not have ‘‘had a chance and 
passed it by.’’ Here, however, the economic justification in excluding such an employee 
from the ERIP is even stronger. Both ERISA and the EEOC regulations would allow the 
employer to exclude such a person from the retirement program altogether, at least if 
the person was past the normal retirement age (defined-contribution plan) when hired 
or within five years of (or past) normal retirement age (defined-benefit plan) when hired. 

69. See 29 U.S.C. § 623(f)(1) (1988). 
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retirement. In this way, the employer maximizes its reduction-in-force 
and achieves the targeted employee levels as soon as possible. 


C. Other Incentive Structures that are ‘‘Safe Harbors”’ 


The OWBPA anointed two particular types of ERIPs associated with 
defined-benefit plans. Incentives that pay the retiree monthly amounts 
up to the value of unreduced (age sixty-five) or reduced (age sixty-two) 
social-security benefits until the retiree is eligible to receive the benefits 
do not violate the ADEA.” For many employees, the income deficit 
during the ‘‘gap’’ between earlier-than-normal retirement and the age 
of eligibility for social security is financially intimidating. Interim 
payments to ameliorate that deficit become an attractive incentive. 
Since, by definition, this type of incentive is not available to workers 
over sixty-five, the employer will offer it only to early retirees. As a 
result, this satisfies the employer’s calculus of return because the 
expenditure focuses on those whose early retirement will maximize the 
savings to the employer. 

Ordinarily, pension benefits are actuarially reduced when a retiree 
leaves the workforce before normal retirement age. This results because 
the employee contributes less and will receive the pension benefits over 
a longer period.’ Thus, section 623(f)(2) exempts incentives that offset 


this reduction in benefits. Again, the incentive ameliorates a major 
reservation of employees considering early retirement: the fact that their 
pension will be smaller than if they continued working to the normal 
retirement age. Employers offer this incentive only to employees under 
the normal retirement age; i.e. older workers would get full ‘‘normal’’ 
benefits upon retirement and would not need a ‘‘subsidy.’’ Thus, this 
also satisfies the employer’s calculus of return.’? 


D. Tenure Relinquishment 


At institutions of higher education, faculty-restructuring programs 
sometimes offer incentives to relinquish tenure. Universities may dis- 
miss faculty who have attained tenure only (1) for cause, (2) because 
they have reached mandatory retirement age,”* or (3) (with various 





70. See 29 U.S.C. § 623(f)(2)(B)(ii) (1988 and Supp. II 1990). Cf. Potenze v. New 
York Shipping Ass’n, 804 F.2d 235 (2d Cir. 1986), cert. denied, 481 U.S. 1029 
(1987)(guaranteed income retirement program which did not offset social-security benefits 
until retiree reached sixty-five). 

71. See 29 U.S.C. § 623(f)(2)(B)(i) (1988 & Supp II 1990). For the interplay between 
the reduced benefit for early retirement and the requirements of the IRC for qualified 
employee retirement benefit plans, see 26 U.S.C. § 411(b)(1) (1986). 

72. The employer may condition the subsidy on the attainment of some minimum 
years of service. This would not be age-based (though it would correlate positively with 
increasing age). 

73. The mandatory retirement age is seventy until December 31, 1993. Supra note 8. 
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limitations) at times of declared financial exigency.”* Administrations 
may also age-bracket these incentive programs. Whether these incentive 
programs fall under the regulatory sweep of the ADEA is not clear. 
Employees can argue that the ability to ‘‘sell back’’ one’s tenure is an 
‘‘employment opportunity’’ under section 623(a)(2). Note that the con- 
sequence of relinquishing tenure is not inevitably immediate termina- 
tion or forced retirement. The formerly tenured employee simply becomes 
an employee-at-will or a faculty member with a one-year (or one-quarter) 
fixed-term contract. 

With the difficulty in establishing financial exigency, the upcoming 
abolition of the mandatory retirement age and the infrequent occurrence 
of dismissal for ‘‘cause,’’ colleges gain precious budgetary and curric- 
ular flexibility by reducing the percentage of tenured faculty. Of course 
a university could not terminate an employee-at-will over age forty 
because of age. However, such an employee could be terminated based 
upon ability, scholarship, or decreased demand for instructors in that 
field. 

The analysis of the tenure relinquishment incentive does not center 
on ‘‘involuntary retirement’’ or on age-based termination. It focuses on 
whether faculty older than the maximum eligible age have been de- 
prived of an opportunity. One might argue that tenure is a property 
right’”> that transcends day-to-day conditions of employment, thus re- 
moving the whole transaction from the purview of the ADEA. However, 
while tenure enjoys due-process protection,” an employee cannot sell 
or transfer that right to third parties. Tenure is inextricably associated 
with the employer-employee relationship. Thus, the ADEA should gov- 
ern tenure-relinquishment programs. 

Under the ADEA, if the incentive offered to induce tenure relinquish- 
ment did not threaten to cut existing benefits that are independent of 
tenure status, the program would comply with the statute. However, 
the EEOC or a court would have to treat the tenure-relinquishment 
program as a de facto early-retirement incentive plan for it to fall within 
section 623(f)(2)(B)(ii).”’ 


E. Waivers 


The validity of waivers not supervised by the EEOC was controversial 
for several years.” Employers wanted to ensure that employees who 
accepted early retirement incentives did not later sue under the ADEA 





74. See, e.g., AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, POLICY DOCUMENTS & 
REPORTS 71 (1990). 

75. See Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701 (1972). 

76. Id. 

77. See supra p. 58. 

78. See, e.g., Henn v. National Geographic Soc’y, 819 F.2d 824 (7th Cir. 1987}, cert. 
denied, 484 U.S. 964 (1987). 
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for forcing them to retire ‘‘involuntarily.’’”? On the other hand, the 
courts and Congress were concerned that unscrupulous employers might 
coerce impulsive, intimidated, naive employees into an ostensibly ‘‘vol- 
untary’’ retirement. 

The OWBPA codified the emerging standard of safeguards against 
that abuse.*° The safeguards include: plain-language disclosures of the 
characteristics and size of the class eligible for the ERIP, a description 
(including ages) of those in the same job classification who are ineli- 
gible; at least forty-five days to decide, a seven-day cooling-off period, 
specific reference to waiving rights under the ADEA, advice to consult 
an attorney before signing, and fresh consideration to support the 
waiver.®*! 

Some employers have enough confidence in their ERIPs that they do 
not require waivers.®? However, all employers must realize that a waiver 
which complies with OWBPA requirements is only effective as to those 
employees who decide to retire. Those who are eligible but choose not 
to retire cannot claim they were ‘‘involuntarily’’ retired. Those who 
were ineligible (because they were older than the age limit) have not 
received any supporting consideration, but more specifically, the em- 
ployer would not have asked them to execute a waiver in the first 
place. These employees are the most likely to attack an age-bracketed 
incentive program. 


F. Tax Considerations 


Since many private-sector employers use ‘‘qualified’’ benefit plans 
under Internal Revenue Code (IRC) section 401(a), such employers must 
carefully structure ERIPs to preserve the qualified status of the plan. 
Concern that company officials might structure benefits to advantage 
only highly paid executives has led to the antidiscrimination rules in 
the IRC. Non-highly-compensated employees comprise the ‘‘protected 
class.’’ The IRC defines ‘‘highly compensated employees’’ as employees 
with at least a five-percent equity interest in the company, those 
receiving more than $75,000, and those receiving $50,000 who are 
among the most highly paid twenty-percent of the company’s employ- 





79. See, e.g., Runyon v. National Cash Register Corp., 787 F.2d 1039 (6th Cir. 1986), 
cert. denied, 479 U.S. 850 (1986). 

80. See 29 U.S.C.A., § 626 (West Supp. 1992). For the common law standard, see, 
e.g., Bormann v. A.T.& T. Comm., 875 F.2d 399, 403 (2d Cir. 1989), cert. denied, 493 
U.S. 923 (1989). 

81. 29 U.S.C.A. § 626(f) (West Supp. 1992). 

82. ‘‘According to an April 1989 United States General Accounting Office report, 
about 80 percent of Fortune 100 companies sponsored an exit incentive program at least 
once between 1978 and 1988; about 30 percent of these companies required a waiver as 
a condition for receiving these enhanced benefits.’’ Panken, Levitt, Cardinal, et al, 
Selected Current Topics—Early Retirement, Reductions in Force, Validity of Releases, 
Damages, and Class Actions 2 (ALI-ABA May 3, 1990). 
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ees.®? The IRC states that to ‘‘qualify,’’ the plan must not discriminate 
in favor of highly compensated employees.** The IRC specifies the tests 
and ‘‘safe harbors’’ for determining whether there is ‘‘discrimination.’’ 
The tests are based on percentages of employees benefited and percen- 
tages of employer-provided contributions or benefits.* 

Not only are the data collection and the computations involved 
potentially onerous, but the question of ‘‘who benefits’’ is sometimes 
out of the employer’s control. Internal Revenue Service (IRS) regulations 
suggest that this will depend on which employees accept the early- 
retirement incentive.** The regulations indicate that the safeguards will 
prevent employers from custom-designing ERIPs that use facially neutral 
eligibility parameters but are predestined to be utilized by only top 
executives.®” 

Age-bracketed ERIPs may also violate an IRC qualification require- 
ment that prohibits excluding ‘‘from participation (on the basis of age) 
employees who have attained a specified age.’’** The IRC exempts 
defined benefit plans that focus on allowing employers to exclude 
employees hired when close to the normal retirement age.®® This pro- 
vision is consistent with the ADEA goals of treating older workers 
fairly and promoting the hiring of these workers. However, the IRC, 
through the exemptions, attempts to overcome an employer’s reluctance 
to hire persons where the cost of funding their retirements would be 
excessive. Congress probably aimed the basic restriction at efforts to 
completely exclude older employees from participation in pension plans. 
It is less clear that the restriction is appropriate to configure eligibility 
for ERIPs. 

Further analysis of the tax implications is beyond the scope of this 
article. Tax-code sections and regulations involving ERIPs are both 
complex and evolving.” Establishing incentives in conjunction with 





83. 26 U.S.C. §§ 410(b)(6), 414(q), 416(i)(1) (1988). 

84. 26 U.S.C. § 401{a)(4) (1988). 

85. 26 U.S.C. § 410(b) (1988). 

86. See Treas. Reg. § 1.401(a)-4 (Q&A 2(3) Example 2) (1992). 

87. See Id. at Q&A 2(3) Examples 1 and 3. 

88. 26 U.S.C. § 410(a)(2) (1988). See also 29 U.S.C. § 1052(a)(2) (1988). The regu- 
lations indicate that an employer using a defined benefit plan could exclude employees 
who were hired after reaching a specified age which age is within five years of the 
normal retirement age. Treas. Reg. § 1.410(a)-4(a) (1992). 

89. 29 U.S.C. 1052(a)(2) (1988). See alsc Treas. Reg. § 1.410(a)-4(a) (1992). 

90. See, e.g., Kyle N. Brown, Early Retirement Window Benefits in Qualified Plans: 
The Sequel, 18 Tax MGMT. COMPENSATION PLAN. J. 243 (1990) (discussing proposed 
regulations allowing ‘‘restructuring’’ of ERIPs window plans to satisfy non-discriminatory 
treatment requirements as to those not eligible for the ‘‘window’’). 

For restrictions on eliminating or truncating (non-lump-sum) benefits through plan 
amendments, see 26 U.S.C. § 411(d)(6) (1988). This, appropriately, prevents employers 
from withdrawing the promised incentive after the former employee has gone ahead and 
retired in reliance on the incentive. It does not appear to preclude the incentive being 
offered for a limited time, i.e. via a ‘‘window plan.’’ See Treas. Reg. § 1.411(d)-4(c)(1) 
(1992). 
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‘qualified’ plans clearly requires consultation with iax experts. 


CONCLUSION 


Despite the dubious doctrine of Betts and Congress’ swift amendment 
of the benefits exemption in the ADEA, consistency with the relevant 
purposes of the ADEA remains the critical factor in ERIP evaluation. 
ERIPs that incorporate a maximum age in defining eligible employees 
are not inconsistent with those purposes. Reserving the incentive for 
those employees whose retirement would best satisfy the employer’s 
goals is economically sound and justifiable under the business-purpose 
test. Furthermore, ERIPs which do not affect free-standing, otherwise- 
available benefits conform to the equal-cost principle. When the plan 
uses a true incentive rather than a penalty or a diminution of benefits, 
the incentive does not disfavor the older employee. Upon instituting a 
new plan, employers may preempt challenges by offering employees 
who exceed the age limit a one-time ‘‘window’’ opportunity to 
participate. 

Although age-bracketed ERIPs will probably get case-by-case review, 
they should pass muster despite the Karlen case” and the single, overly 
broad sentence contained in the House Explanation of S. 1511. Congress 
has specifically recognized the validity of incentives utilizing payments 
to bridge the social security ‘‘gap’’ or to subsidize pension benefits 
otherwise reduced. 

Resolution of the ambiguities surrounding age-bracketed ERIPs would 
help employers and employees plan for the future. To this end, Congress 
should amend the ADEA and the IRC to make legitimate those incen- 
tives which have maximum-age limitations but do not deprive older 
workers of free-standing, otherwise-available benefits. Failing Con- 
gressional action, the EEOC should promulgate regulations offering 
guidance to employers. Employers might then carry their burden of 
proof when arguing that age-bracketed incentives are consistent with 
the purposes of the ADEA. 





91. See supra text accompanying notes 48-51. 

92. See discussion supra part Illc. 

93. At the same time, Congress could clarify the status of tenure relinquishment 
incentives and salary ‘‘kickers.’’ 
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INTRODUCTION 


This Article, the sixth’ in a series of Annual Reviews of the work of 
the courts relating to higher education, covers cases decided during 
1991. The criteria governing the selection of a case for treatment in the 
Review and the length of that treatment include the relationship of the 
case’s subject matter to the primary mission of institutions of higher 
education; the authority of the court deciding the case; and the legal 
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basis of the decision. Accordingly, among the strongest candidates for 
inclusion would be a United States Supreme Court opinion addressing 
the validity, under the United States Constitution, of a governmental 
restriction on the curriculum of a college. Nonetheless, cases emanating 
from an inferior court, addressing a statutory question, dealing with non- 
curricular matters, or involving a lower level of education might, of 
course, be relevant, even crucial, to the law of higher education. 

To be sure, some cases are included not merely on the basis of their 
likely impact on the academy, but because of their engaging facts or 
their topicality. Predictably, the cases covered in this piece reflect the 
great dynamism and ferment of the law of higher education, a dynamism 
and ferment that show no signs of abating. 

The Article is organized with a view to providing the easiest access 
to the reader. Of course, many of the cases could appear under several 
headings—a suit by a student against a university alleging sex discrim- 
ination in athletics, for example, defies perfect classification. Nonethe- 
less, cases were placed in their most natural habitat. Often a case appears 
under more than one heading, reflecting the various points made in the 
case or the various emphases to which it is subject. In such situations, 
the case receives its most extended treatment in that section of the Article 
most descriptive of the case’s subject matter. Cross-references in the 


footnotes direct the reader to treatment of the case in other sections of 
the Article. 


I. INSTITUTIONAL POWERS 


A. State Constitutional Autonomy 


Scharf v. Regents of the University of California? presented a statutory 
and constitutional challenge to the University of California’s academic- 
peer-review process.* A county superior court granted the University’s 
motions for summary adjudication. 

The California court of appeals affirmed. It first noted that Article IX, 
Section 9 of the California State Constitution confers on the University 
general immunity from legislative regulation. The court then found that 
the provision of the Education Code that required the University to 
provide its employees nearly complete access to their personnel files did 
not except the University from that immunity;* the provision did not 
involve the exercise of the state’s general police powers, nor did it 
regulate a matter of state-wide concern not involving internal University 
affairs.» Thus, the court determined that the evaluation of academic 





2. 286 Cal. Rptr. 227 (Cal. Ct. App. 1991), review denied, Jan. 8, 1992. 

3. Appellants were the University Council, the American Federation of Teachers, 
and six present or former members of the University faculty denied tenure or promotion. 

4. Id. at 232-35. See CaL. Epuc. Cope ANN. § 92612 (West 1989)(disclosure regula- 
tion). 

5. 286 Cal. Rptr. at 232-35. 
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personnel fell within the general autonomy granted the University under 
Article IX, Section 9 of the California Constitution.® 


B. Condemnation 


In Curators of University of Missouri v. Brown,’ the University of 
Missouri Curators brought a condemnation action to acquire for a parking 
lot property owned by Arthur Brown. The circuit court found that the 
taking was for a public use. Brown appealed on the sole ground that his 
property was being taken for a private use in violation of the Missouri 
Constitution. He argued that the use was private because the lot was 
intended to serve the privately owned ‘‘Scholars’ Center,’’ with a private 
trust contributing the money to acquire the property. 

The court of appeals agreed with the lower court that the condemnation 
was for a public purpose. The court noted that the Scholars’ Center was 
designed solely for University purposes, and it found assurance that the 
Center would operate as a part of the University.® It also found that the 
lot would become and remain the property of the Curators.’° The private 
contribution used to acquire the property did not convert the public use 
into a private one." 


C. Zoning 


The University of Missouri’s success in its condemnation process was 
matched by zoning success at Emory University and at Salve Regina 
College. In Emory University v. Levitas,’* owners of property near Emory 
University challenged the decision of the DeKalb County Board of Com- 
missioners to grant a variance to Emory. That variance permitted Emory 
to build an eighteen-story hotel and conference center, needed to host 
the International Symposium on Cancer and Nutrition, on a six-acre lot 
zoned for a five-story maximum height. Through reducing the area 
needed for the complex, the variance preserved Emory’s nearby, rare, 
first-growth forest.” 





6. Id. at 239. The court noted that it was not called upon to determine whether the 
University’s procedures were necessary or wise. Id. 

The court also found that the University’s policy of maintaining confidentiality of 
sources involved in the tenure process did not, on its face, violate the due-process or 
privacy rights of academic employees. Id. at 235-39. 

7. 809 S.W.2d 64 (Mo. Ct. App.), cert. denied, 112 S. Ct. 375 (1991). 
8. See Mo. Const. art. I, § 28. 
9. Id. at 66. 

10. Id. The court also noted that there was no agreement or plan on the part of the 
Curators to transfer the land to any other entity. Id. 

11. Id. The court also rejected Brown’s argument that other land was available for 
parking and that his land was not necessary. It noted the distinction between public use 
and public necessity, and found that the body charged with determining public necessity, 
the Curators, had decided that the lot was necessary. Id. at 67. 

12. 401 S.E.2d 691 (Ga. 1991). 

13. Id. at 692. 
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Although the trial court ruled that the Board should not have granted 
the variance to Emory, the Supreme Court of Georgia approved the 
Board’s decision.’* The court held that the trial court should have used 
the ‘‘any evidence’’ standard of review instead of the ‘‘substantial evi- 
dence’’ standard in determining whether evidence supported the Board’s 
decision.** The court explained that in Georgia the two standards of 
review are effectively the same.’ 

The Supreme Court also held that the Board did not abuse its discretion 
in granting the variance to Emory. Under the DeKalb County Code, 
destroying the University’s unique forest would amount to a ‘‘practical 
difficulty or undue hardship’’ sufficient to warrant an exception to the 
zoning ordinance.’ 

In Salve Regina College v. Zoning Board of Review of City of Newport,"® 
Salve Regina College sought review of a decision by Newport’s Zoning 
Board of Review, which denied the College a special exception from 
Newport’s zoning restrictions. The College wished to convert a vacant 
carriage house into a dormitory or a multi-family residence. A special 
exception from the Zoning Board would allow the conversion if the 
proposed use, under the zoning ordinance, accorded with ‘‘the public 
convenience and welfare.’’” 

After the superior court affirmed the Board’s decision, the Supreme 
Court of Rhode Island held that the Board’s denial of the College’s 
application for a special exception was clearly erroneous.”° It ordered the 
Board to grant the College’s request.?' 

First, the court noted that the proposal would be ‘‘in accord with the 
public convenience and welfare’ if the College showed that the requested 
use of the carriage house would not be ‘‘‘inimical to the public health, 
safety, morals and welfare.’’’?? It then found that a College neighbor, 
whom the Board had recognized as an expert witness on the potential 
traffic and parking problems associated with the College’s plan, was not 
a qualified expert.?? The neighbor was a partial owner of property who 
personally opposed increased student habitation and lacked the necessary 
professional training, academic credentials, and experience relating to 
traffic matters.2* The neighbor’s testimony aside, the College’s proposed 
use of the carriage house did accord with the public convenience and 
welfare. ‘‘5 





14. Id. at 696. 

15. Id. at 695. 

16. Id. at 694. 

17. Id. at 695-96. 

18. 594 A.2d 878 (R.I. 1991). 

19. Id. at 889. 

20. Id. at 882. 

yaa 

22. Id. at 880 (quoting Nani v. Zoning Bd. of Review of Smithfield, 242 A.2d 403, 
406 (1968)). 

23. Id. at 881-82. 

24. Id. 

25. Id. at 882. 
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Il. THe First AMENDMENT2® 


A. Free Speech on Campus 


The United States Supreme Court addressed mandatory service fees in 
Lehnert v. Ferris Faculty Association.”’ In Lehnert, members of the faculty 
at Ferris State College, who objected to certain uses by a public-sector 
union of their mandatory service fees, sued the College faculty bargaining 
representatives and affiliated parent unions. The dissenting employees 
claimed that the union, in violation of their First and Fourteenth Amend- 
ment rights, used their fees for purposes other than administering and 
negotiating a collective-bargaining agreement. 

The Ferris Faculty Association (FFA), which is funded by the State of 
Michigan and serves as the exclusive bargaining representative of the 
Ferris faculty, had entered into an agency-shop agreement with the 
College.2® Under the agreement, employees within the bargaining unit 
who did not belong to the FFA were compelled to pay a service fee, 
which equalled the dues paid by union members, to the FFA, the 
Michigan Education Association, and the National Education Association 
(NEA). After the District Court ard the Court of Appeals held that the 
faculty members could constitutionally be charged certain union fees, 
the faculty members appealed. 

The Supreme Court held that under the First Amendment the State 
may not require its employees to subsidize lobbying or other political 
activities outside the scope of a collective-bargaining agreement.”° After 
noting the need to distinguish between permissible assessments for 
collective-bargaining activities and prohibited assessments for ideological 
activities, the Court listed guidelines for determining which expenses a 
union constitutionally may require dissenting employees to subsidize. 
Chargeable activities must (1) be ‘‘germane’’ to the union’s collective- 
bargaining activities;*° (2) be justified by the government’s interest in 
promoting labor peace and eliminating ‘‘free riders’’ who, without paying 





26. For more on the First Amendment, see Student Press Center v. Alexander, 778 
F. Supp. 1227 (D.D.C. 1991), discussed at text accompanying notes 358-63, infra. For a 
case dealing with free speech and association, see Phelps v. President and Trustees of 
Colby College, 595 A.2d 403 (Me. 1991), discussed at text accompanying notes 730-33, 
infra. 

27. 111 S. Ct. 1950 (1991). For subsequent proceedings, see id., 937 F.2d 608 (6th 
Cir. 1991). 

28. The Michigan Public Employment Relations Act provides for such agency-shop 
arrangements. MicH. Comp. Laws § 423.211 (1978). The Act also allows a state college 
and a union to form an ‘‘agency shop’’ agreement under which employees who do not 
join the union are required to pay the union a ‘‘service fee.’’ See id. § 423.210. The 
Supreme Court upheld the constitutionality of this provision in Abood v. Detroit Bd. of 
Educ., 431 U.S. 209 (1977). 

29. Lehnert, 111 S. Ct. at 1960-61. 

30. Id. at 1957 (quoting Railway Employees v. Hanson, 351 U.S. 225, 235 (1956)); 
see also Railway Clerks v. Allen, 373 U.S. 113 (1963). 
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for union services, benefit from employment secured through union 
efforts;*! and (3) not substantially add to a union shop’s inherent limi- 
tation on free speech.” 

The Supreme Court agreed with the dissenting employees’ argument 
that they should not be charged for lobbying activities not covered in 
the collective-bargaining agreement: 


Where, as here, the challenged lobbying activities relate not to the 
ratification or implementation of a dissenter’s collective-bargaining 
agreement, but to financial support of the employee’s profession or 
of public employees generally, the connection to the union’s func- 
tion as bargaining representative is too attenuated to justify com- 
pelled support by objecting employees.* 


The Court reasoned that charging for dissenters’ lobbying and other 
political expenses beyond the scope of their collective-bargaining contract 
did not further the government’s dual objectives of promoting labor peace 
and avoiding ‘‘free riders.’’** Also, using dissenters’ fees to gain support 
for a union’s political views violated the First Amendment, because each 
dissenter became ‘‘an instrument for fostering public adherence to an 
ideological point of view he finds unacceptable.’’* 

The Supreme Court rejected the dissenting employees’ argument that 
their fees should be iimited to activities undertaken directly on behalf 
of the particular bargaining unit to which they belonged. Explaining that 
the dissenters’ contention was inconsistent with the structure of affiliated 
union organizations, the Court concluded that a union may charge 
dissenting employees ‘‘for their pro rata share of the costs associated 
with otherwise chargeable activities of its state and national affiliates, 
even if those activities were not performed for the direct benefit of the 
objecting employees’ bargaining unit.’’* 

Based on these conclusions, the Supreme Court held that the union 
could not charge the dissenting employees for the expenses of litigation; 
a ‘Preserve Public Education’? program; or public-relations expendi- 
tures.*”7 Those activities were ‘‘not sufficiently related to the union’s 
collective-bargaining functions.’’** The union could, however, charge 
dissenting employees for costs of the NEA program;*° expenses of portions 
of a publication that concerned professional development, job opportu- 





. Lehnert, 111 S. Ct. at 1958, 1960 (citing Abood, 431 U.S. at 224). 

. at 1959. 

. at 1959-60. 

. at 1960. 

. (quoting Wooley v. Maynard, 430 U.S. 705, 715 (1977)). 

. at 1961. 

. at 1963-64. 

. at 1964. 

. at 1963. 





80 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 2 


nities, unemployment, and teaching and education generally;*° and prep- 
aration costs of a strike, even though using dissenters’ fees for a public- 
sector strike itself was illegal in Michigan.* 

A parallel issue for students arose in Carroll v. Blinken.** Carroll, a 
student at New York State University at Albany, sued members of the 
Board of Trustees of the University for allegedly violating his First 
Amendment rights. Carroll sought to enjoin the University from allocating 
three dollars of his fifty-three dollar mandatory student-activity fee to 
the New York Public Interest Research Group. He alleged that the 
Research Group was primarily a political-action group. 

The district court denied Carroll’s claim for injunctive relief.** It 
expressed a need to balance Carroll’s interest in not wanting to contribute 
to the Research Group against the University’s interest in creating a 
diverse forum for debate and the student body’s right to the free exchange 
of diverse ideas.** Although the Research Group actively engaged in 
public-policy matters, the court found that the Group offered experiential 
opportunities of ‘‘substantial educational benefit’’ to the students at the 
University.* 

Because Carroll’s association with the Research Group was so attenu- 
ated, the district court held that the University did not violate his First 
Amendment rights.*® Carroll was not required to advocate the Research 
Group’s views; like thousands of students, he merely had to pay an 
activity fee that supported over one hundred diverse student groups.’ 
[In 1992, the Second Circuit affirmed in part, reversed in part, and 
remanded. The court held that the University could constitutionally 
allocate student-activity fees to a group despite some students’ disagree- 
ment with the group’s speech. Such a group must spend on campus, 
however, the equivalent of the contributions of the dissenting students. 
Moreover, such a group may extend membership only to those who seek 
it; to define its membership as comprising all fee-paying students would 
constitute forced association violative of the First Amendment.**] 





40. Id. at 1964. The Court considered titese expenses de minimis social activities, 
which were held to be constitutionally chargeable to dissenters in Ellis v. Railway Clerks, 
466 U.S. 435, 456 (1984). 

41. Lehnert, 111 S. Ct. at 1965-66. The Court reasoned that preparing for a strike 
was an effective bargaining tool for unions during their contract negotiations. Id. at 1965. 

For more on agency fees and the First Amendment, see Weaver v. Univ. of Cincinnati, 
942 F.2d 1039 (6th Cir. 1991), on appeal following remand, 970 F.2d 1523 (6th Cir. 
1992). 

42. 768 F. Supp. 1030 (S.D.N.Y. 1991). 

43. Id. at 1036. 

44. Id. at 1034. The court also stated that it should defer to the University’s decision 
that the Research Group was educationally valuable to students. Id. at 1033. 

45. Id. at 1032-33. 

46. Id. at 1034-36. 

47. Id. 

48. Carroll v. Blinken, 957 F.2d 991 (2d Cir. 1992). 
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Three cases relating to the institutional control of speech demeaning 
to minorities involved, respectively, a hate-speech code; the disciplining 
of a fraternity chapter for allegedly racist conduct; and a college’s reaction 
to a professor’s allegedly racist public statements and writings. In UWM 
Post, Inc. v. Board of Regents of the University of Wisconsin System,* 
the UWM Post and others sought a declaratory judgment that the Uni- 
versity of Wisconsin’s ‘‘UW Rule,’’® which prohibited certain discrimi- 
natory speech on the part of students, violated their right of free speech 
guaranteed under the First Amendment.*' The plaintiffs sought a per- 
manent injunction against the enforcement of the UW Rule and an order 
that the University vacate disciplinary action taken against plaintiff John 
Doe under the rule.*? 

The plaintiffs argued that the UW Rule violated the overbreadth and 
vagueness doctrines by regulating activities protected under the First 
Amendment. The University argued that the UW Rule regulated unpro- 
tected speech under the ‘‘fighting words doctrine,’’ or, in the alternative, 
that the University’s narrow construction limited the reach of the UW 
Rule to unprotected speech.** 

First, the District Court held that the UW Rule was overbroad and 
therefore violated the First Amendment.** The court noted that the 
Supreme Court defined ‘‘fighting words’’ as ‘‘words which tend to incite 
an immediate breach of peace.’’> Since the UW Rule did not require the 
regulated speech to tend to incite violent reaction, the rule exceeded the 
scope of the fighting-words doctrine.** Also deciding that the UW Rule 
imposed content-based restrictions, the District Court rejected the Univ- 
ersity’s proposed balancing of the costs and benefits of the rule. It 
reasoned that the Supreme Court has upheld content-based restrictions 
only for narrow classes of unprotected speech, such as fighting words.°*’ 

Second, the District Court refused to adopt the limiting construction 
offered by the University, because that construction failed to eliminate 
the UW Rule’s overbreadth. The University’s proposed construction, 
which additionally required that the regulated speech lack an intellectual 
basis, did not prevent the UW Rule from reaching speech outside the 





49. 774 F. Supp. 1163 (E.D. Wis. 1991). 

50. The UW Rule stated that the University may discipline a student ‘‘[fJor racist or 
discriminatory comments, epithets or other expressive behavior directed at an individual”’ 
if the speaker intends to ‘‘demean the race, sex, religion ... of the individual; and 
{intends to] [c]reate an intimidating, hostile or demeaning environment for education 
.... Id. at 1165-66. 

51. Id. at 1164. 

52. Id. The District Court granted the plaintiffs’ motion for summary judgment and 
denied the University’s motion for summary judgment. It also granted both of the 
plaintiffs’ additional requests. 

53. . at 1169. 

54. . at 1177. 

55. Id. at 1169 (quoting Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942)). 

56. . at 1172 (E.D. Wis. 1991). 

57. . at 1174. 
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definition of fighting words.** The court further ruled that the offered 
construction failed the University’s proposed balancing test: Even if 
speech lacks cognitive value, the First Amendment protects the emotive 
value of that speech.* 

Finally, the District Court held the UW Rule unconstitutional because 
it was unduly vague. Although the meanings of the terms of the UW 
Rule were reasonably clear, it failed to make clear whether violation 
required that a speaker actually create a hostile environment or merely 
intend to do so.© 

In the second case, Iota XI Chapter of Sigma Chi v. George Mason 
University," a fraternity Chapter sought declaratory and injunctive relief 
from George Mason University, claiming that the University abridged the 
Chapter’s freedom of expression under the First Amendment. After the 
Chapter held a campus ‘“‘Dress a Sig’’ contest, in which one male 
participant dressed as an ugly, black woman, the University forbade the 
Chapter from holding sports and social events for two years. The district 
court granted summary judgment in favor of the Chapter and enjoined 
the University from any discipline based solely on the contest. Finding 
the contest’s expressive message protected under the First Amendment, 
the court ruled that the University sought to regulate the expression and 
not merely the conduct.™ The court also noted that the fraternity’s contest 
violated none of the University’s regulations and was consistent with 
the University’s educational mission in promoting the free expression of 
ideas.® 

In the third case, Levin v. Harleston,® Levin, a tenured professor at 
the City College of the City University of New York, sued the College, 
its President, and its Dean, seeking injunctive relief under section 1983. 
In response to Levin’s public statements and writings that allegedly 
contained ‘‘racist prejudices,’’®’ the Dean had prohibited Levin from 
teaching one class period of his philosophy course. After student dem- 
onstrators violated the College By-Laws by repeatedly disrupting Levin’s 
courses, the College had not disciplined the students and had failed to 
denounce the disruptions. When students registered for courses the 
following semester, the Dean, with the approval of the President, had 
sent students letters stating that Levin had ‘‘‘expressed controversial 
views’’’ and informing the students of a newly opened alternative to 





. Id. at 1178. 

id. 

. Id. at 1179-80. 

. 773 F. Supp. 792 (E.D. Va. 1991). 
. Id. at 793. 

. Id. at 795. 

. Id. at 794. 

. Id. at 794-95. 

. 770 F. Supp. 895 (S.D.N.Y. 1991). 
. Id. at 907. 

. Id. at 917. 
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Levin’s philosophy course.” Finally, the President had established an ad 
hoc Committee to determine whether Levin’s public statements and 
writings went beyond the scope of academic freedom and constituted 
‘conduct unbecoming a member of the [College’s] faculty.’’”° The College 
By-Laws used this language to warrant the discipline of faculty members, 
including revocation of tenure.”! 

Levin claimed that the College and its officials violated his rights 
under the First Amendment.” Specifically, he claimed that the defen- 
dants threatened his employment, tenure status, and academic freedom; 
infringed his right of freedom of expression; and injured his personal 
and professional reputation. 

The district court ruled in favor of Levin on all of his claims and 
awarded him injunctive relief.”* The court held that the College and its 
officials abridged Levin’s freedom of expression in violation of the First 
Amendment.” Finding no evidence indicating that Levin improperly 
treated his students or that his personal views compromised his teaching 
performance,’ the court concluded that Levin’s challenged conduct was 
expression protected under the First Amendment.”* Through its actions, 
the College, therefore, retaliated against Levin’s protected expression by 
intending to injure his tenured status.”’ The district court also found that 
Levin declined twenty invitations to express his views, because he 
reasonably feared for his tenured position.” 

Because the alternative section to Levin’s classes and the ad hoc 
Committee still existed, the district court concluded that the College 
likely would continue its improper activities with regard to Levin.”? The 
court, therefore, declared that the College and its officials were perma- 
nently enjoined: (1) to prevent disruptions of Levin’s classes; (2) from 
investigating or disciplining Levin solely because of his constitutionally 
protected views; and (3) from maintaining alternative sections of Levin’s 
classes solely because of his protected views.® [In 1992, on appeal, the 
Court of Appeals for the Second Circuit agreed that Levin’s First Amend- 
ment rights had been violated, but held that Levin was entitled to only 





69. Id. at 907. 

70. Id. at 911. 

vas 5G: 

72. Id. at 898. 

73. Id. at 898, 919, 927. As a requisite to granting relief to Levin under section 1983, 
the court found that the Dean and the President had acted in their official capacities 
under color of state law. Id. at 918-19. Finding their actions objectively unreasonable, 
the court also concluded that they were not entitled to qualified immunity. Id. at 927. 

74. Id. at 919, 924. 

75. . at 917-18, 922. 

76. Id. at 921. 

77. Id. at 918. 

78. Id. at 920. 

79. Id. at 925-26. 

80. Id. at 927. 
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declaratory, not injunctive, relief with regard to disciplinary proceed- 
ings.*"] 

Levin’s speech, of course, addressed matters of public concern. As 
other employees learned, the First Amendment does not shield from 
retaliation for speaking as an employee, rather than as a citizen. In Dodds 
v. Childers*?, Dodds, a cosmetology instructor at Northeast Mississippi 
Junior College, brought a section-1983 action alleging that the nonrenewal 
of her contract violated her right to freedom of speech.** She believed 
the College chose not to renew her contract because she had complained 
to College officials about an instructor-trainee, Sheila Bolden. Bolden 
was the sister-in-law of the President of the College’s Board of Trustees. 
The district court directed a verdict in favor of the defendants, finding 
that Dodds’ complaint addressed matters of private interest, namely her 
concern about the security of her job and her working conditions. 

On appeal, Dodds argued that her complaints about Bolden’s status in 
the cosmetology program also addressed matters of public concern: 
nepotism, favoritism, and misallocation of public funds in creating a 
special program for one student. The Court of Appeals noted that to 
trigger First Amendment protection the speaker must have spoken ‘‘pre- 
dominantly ‘as a citizen.’’’* It then found that Dodds’ comments indi- 
cated she was primarily concerned with the effect that the favoritism 
shown to Bolden would have on her own employment, not the effect it 
might have on the public interest.**° The court noted that Dodds did not 


address her complaints to anyone outside the college. It also noted that 
her complaints did not occur against a background of ongoing public 
debate about the administration of the College, its use of funds, or the 
operation of the cosmetology program.” Thus, the court found that 
‘“‘neither the form, content nor context of Dodds’ speech suggested that 
she addressed a matter of public concern.’’®* 





81. 966 F.2d 85 (2d Cir. 1991). 

82. 933 F.2d 271 (5th Cir. 1991). 

83. Id. 

84. Id. at 274 (citing Thompson v. City of Starkville, 901 F.2d 456, 465-66 (5th Cir. 
1990)). 

85. Id. 

86. Id. 

87. Id. 

88. Id. Because it concluded that Dodds’ speech failed to address a matter of public 
concern, the Court of Appeals did not consider the district-court rulings that Dodds’ 
speech did not constitute a substantial motivating factor in the decision to eliminate her 
position or that the individual defendants were entitled to qualified immunity. Id. at 
275. 

Dodds also argued that the Equal Protection Clause of the Fourteenth Amendment 
mandated that a Mississippi statute be construed to apply to junior-college instructors as 
well as to public-school teachers. The statute required certified public-school teachers to 
be notified before April 8 if their contracts were not renewed. Miss. CoDE ANN. § 37-9- 
105 (1990). Because Dodds failed to show that the distinction between the two similarly 
situated groups lacked any rational relationship to a legitimate state interest, the court 
found no merit to her equal-protection claim. Dodds, 937 F.2d at 275. 
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The same fate befell the plaintiff in Ayoub v. Texas A & M University.” 
Dr. Ayoub, an Egyptian-born professor of electrical engineering at Texas 
A & M University, brought a First Amendment claim against the Uni- 
versity and five of its administrators. Ayoub claimed that the University, 
by relocating his office to another building because he repeatedly had 
complained about the University’s alleged salary disparity based upon 
national origin, unconstitutionally retaliated against him. 

Finding that Ayoub’s complaints were not protected as a matter of 
public concern under the First Amendment, the Court of Appeals affirmed 
the district court’s judgment in favor of the University, notwithstanding 
the jury’s verdict in favor of Ayoub.” The Court of Appeals reasoned 
that Ayoub, in discussing his salary, spoke purely as an employee, not 
as a citizen addressing public-policy matters.” 

A third employee met the same fate, even while triggering a strong 
statement from the court regarding the use of federal courts for routine 
faculty concerns. In Dorsett v. Board of Trustees for State Colleges and 
Universities,** Dorsett, a tenured associate professor at Louisiana Tech 
University, sued several of the University’s present and former faculty 
members and officers. According to his complaint, Dorsett had challenged 
several departmental decisions and publicly supported another professor 
whom the administration allegedly attacked for refusing to lower aca- 
demic standards. He claimed that the administration subsequently retal- 
iated against him with regard to teaching assignments and salary. The 
district court granted summary judgment for the defendants and Dorsett 
appealed. 

The Court of Appeals for the Fifth Circuit held that the alleged harms 
Dorsett suffered did not rise to the level of constitutional deprivation in 
violation of the First Amendment. Assuming arguendo that they did, 
the court found, the speech involved did not address matters of public 
concern.* The court also noted that a federal-court civil-rights action is 
not the appropriate forum for the redress of harms resulting from intra- 
faculty disputes regarding teaching assignments, administrative duties, 
classroom equipment, teacher recognition and other relatively trivial 
matters.*° 





89. 927 F.2d 834 (5th Cir. 1991). 

90. Id. at 837-38. Dr. Ayoub died after he filed suit; his widow, as executrix of his 
estate, pursued the case. Id. at 836. 

91. Id. 

92. 940 F.2d 121 (5th Cir. 1991). 

93. Id. 

94. Id. at 124-25. The court also found that Dorsett failed to show any separate 
violation of equal-protection rights. Id. at 126. 

95. Id. at 123. ‘‘Of all fields that the federal courts ‘should hesitate to invade and 
take over, education and faculty appointments at the university level are probably the 
least suited for federal court supervision.’’’ Id. at 124 (quoting Smith v. University of 
North Carolina, 632 F.2d 316, 345 & n.26 (4th Cir. 1980) (quoting Faro v. New York 
Univ., 502 F.2d 1229, 1231-32 (2d Cir. 1974))). 
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Mootness brought at least a temporary halt to a celebrated and impor- 
tant First Amendment, higher-education case. In 1982 American Future 
Systems (AFS) and a student (Fox) at the State University of New York 
(SUNY) challenged, under the First Amendment, a resolution, adopted 
by SUNY, that prohibited AFS and Fox from conducting ‘‘group dem- 
onstrations’’ of ‘‘cookware’’ in Fox’s dormitory room.” 

Upon remand from the United States Supreme Court,” the district court 
addressed the issue of mootness; the original plaintiff, Fox, had been 
graduated, and AFS had dropped out of the suit.%* Moreover, the remaining 
plaintiffs could not, to avoid application of the mootness doctrine, rely 
on the exception for cases ‘‘capable of repetition yet evading review,” 
since there was no basis for concluding that the challenged action was 
‘too short to be fully litigated prior to its cessation or expiration.’’’* The 
court noted that a ‘‘subsequent similar action would no doubt be swiftly 
resolved, and in any event certainly before the passage of an additional 
four years.’’® The court also rejected the argument that the plaintiffs sued 





96. Fox v. Bd. of Trustees of State Univ. of N.Y., 764 F. Supp. 747, 749 (N.D.N.Y. 
1991). For discussions of this case at various stages, see Fernand N. Dutile, Higher 
Education and the Courts: 1989 in Review, 17 J.C. & U.L. 149, 151-54 (1990); Fernand 
N. Dutile, Higher Education and the Courts: 1988 in Review, 16 J.C. & U.L. 201, 207-09 
(1989); and Fernand N. Dutile, The Law of Higher Education and the Courts: 1986, 14 
J.C. & U.L. 303, 314-15 (1987). 

97. Originally, the district court found, in American Future Systems v. State Univ. 
of N.Y., Cortland, 565 F. Supp. 754 (N.D.N.Y. 1983), that SUNY’s resolution did not 
satisfy two of the requirements set out in Central Hudson Gas & Electric Corp. v. Public 
Service Comm’n of New York, 447 U.S. 557 (1980): It ‘‘did not directly advance the 
governmental interests asserted, and it was more extensive than necessary.’’ 764 F. Supp. 
at 750. 

SUNY then promulgated interim regulations, which were challenged by the plaintiffs 
in an amended complaint. Id. In a previous case, the district court held that SUNY’s 
resolution was reasonable and that SUNY dormitories were ‘‘non-public forums for 
purposes of commercial speech activity.’ Fox v. Bd. of Trustees of State Univ. of N.Y., 
649 F. Supp. 1393, 1400-01 (N.D.N.Y. 1986). Accordingly, the court entered judgment 
in favor of the defendant. Id. at 1401-02. 

The Second Circuit reversed, finding it unclear whether SUNY’s resolution was the 
least restrictive means of advancing the state’s asserted interest. Fox v. Bd. of Trustees 
of State Univ. of N.Y., 841 F.2d 1207, 1212 (2d Cir. 1988). On remand, the district court 
held that ‘‘even if the [rjesolution directly advanced the University’s asserted interests, 
it was not the least restrictive means for advancing those interests.’’ Fox, 764 F.Supp. 
at 750 n.14 (citing Fox v. Bd. of Trustees of State of N.Y., 695 F.Supp. 1409, 1413 
(N.D.N.Y. 1988)). On ihe same day, the United States Supreme Court granted certiorari. 
Bd. of Trustees of State Univ. of N.Y. v. Fox, 488 U.S. 815 (1988). The Supreme Court 
stated that ‘‘our decisions require a ‘fit’ between the legislature’s ends and the means 
chosen to accomplish those ends, a fit . . . that employs not necessarily the least restrictive 
means but a means narrowly tailored to achieve the desired objective.’’ Bd. of Trustees, 
State Univ. of N.Y. v. Fox, 492 U.S. 469, 480 (1989). Accordingly, the Supreme Court 
reversed the Second Circuit’s finding that to be lawful SUNY’s resolution had to be the 
least restrictive means of advancing its goal. Id. at 486. 

98. Fox, 764 F. Supp. at 751. 

99. Id. at 752 (quoting Weinstein v. Bradford, 423 U.S. 147, 149 (1975)). 

100. Id. at 753. 
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in a representative capacity; the pleadings did not state that the plaintiffs 
brought suit on behalf of themselves and all others similarly situated, and 
the plaintiffs made no attempt to have a class certified under the Federal 
Rules of Civil Procedure.” 

Similarly, with regard to mootness, the court rejected the plaintiffs’ 
assertion that SUNY’s resolution was overbroad in its application and 
went beyond mere commercial speech.’” The plaintiffs were precluded 
from successfully raising the overbreadth doctrine since they did not 
invoke it on behalf of third parties, such as ‘‘students currently enrolled 
at the University whose rights may arguably be affected by enforcement 
of the resolution.’’™™ 

The court, although noting that claims for damages or other monetary 
relief generally preclude application of the mootness doctrine, held that 
the plaintiffs’ amended complaint made no claims for monetary dam- 
ages.’ Likewise, the court found that the plaintiffs could not ‘‘save this 
action from mootness based upon their attorney’s fees claim.’’! Con- 
cluded the court: ‘‘In sum, because plaintiffs have not requested damages, 
and because neither a claim for costs nor a claim for attorneys’ fees 
precludes a finding of mootness, plaintiffs cannot overcome defendants’ 
mootness argument by relying on the existence of those claims in their 
amended complaint.’ The court did grant the plaintiffs leave to amend 
the complaint to add students currently enrolled at SUNY.’ 

In other cases of note, courts held that a confidentiality clause in a 
governmental contract violated Stanford University’s First Amendment 
rights;'® and reached varying results regarding the extent to which the 
First Amendment provides access to campus records.‘ 


B. Religion on Campus 


The asserted classroom rights of a professor clashed with the perceived 
interests of a university in Bishop v. Aronov.’" Dr. Bishop, a professor 
of exercise physiology at the University of Alabama, sued the members 
of the Board of Trustees of the University. A University official had sent 
him a memorandum instructing him to refrain from interjecting religious 





101. . at 753-54. 

102. Id. at 754 (see F.R. Civ. Proc. 23). 

103. Id. at 755. 

104. Id. at 756. 
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107. - at 757. 

108. Id. at 759. 

109. Bd. of Trustees of Leland Stanford Junior Univ. v. Sullivan, 773 F. Supp. 472 
(D.D.C. 1991). 

110. See Bauer v. Kincaid, 759 F. Supp. 575 (W.D. Mo. 1991); Norwood v. Slammons, 
788 F. Supp. 1020 (W.D. Ark., 1991); and Student Press Law Center v. Alexander, 778 
F. Supp. 1227 (D.D.C. 1991), all discussed at text accompanying notes 350-66, infra. 

111. 926 F.2d 1066 (11th Cir. 1991). 





88 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 2 


beliefs and preferences during instructional periods and from conducting 
optional classes during which Bishop provided a ‘‘Christian Perspective’ 
to an academic topic.’? Dr. Bishop sought declaratory and injunctive 
relief for violations of his free-speech rights.’** In an amended complaint, 
Dr. Bishop also claimed that the University memo inhibited his right to 
the free exercise of religion under the First Amendment.’ The District 
Court granted Dr. Bishop’s motion for summary judgment, holding the 
University memo overbroad and vague because it reached activities not 
in violation of the Establishment Clause.‘ 

Finding that the University’s restrictions did not infringe the free- 
speech or free-exercise rights of Dr. Bishop, the Court of Appeals reversed 
and directed a summary judgment for the University. First, the Court of 
Appeals asserted that ‘‘school officials may, without violating the First 
Amendment, impose reasonable restrictions on the speech of . . . teach- 
ers’’ in order to avoid apparent sponsorship by the school.**® Expressly 
giving the memo a narrow construction, the court found the University’s 
restrictions reasonable because they responded to particular conduct by 
Bishop. The University merely asked that Bishop not impart his personal 
beliefs to his students during instructional time or under the guise of 
‘so-called optional classes.’’"*? The court then found that the University 
had sufficient interests to warrant the reasonable restrictions imposed on 
Dr. Bishop.""* Because a University can restrict speech that falls short of 
an Establishment Clause violation, the court did not address whether Dr. 
Bishop’s activities constituted an establishment of religion. 

Finally, the Court of Appeals stated that Bishop’s rights of free exercise 
of religion were not implicated because the University’s restrictions 
targeted his practice of teaching, not his efforts to practice religion. Also 
rejecting Bishop’s argument that the University’s restrictions themselves 
constituted an establishment of religion, the court found that the Uni- 
versity simply attempted to maintain a neutral, secular classroom by 
avoiding entanglement with religion.’ 





112. Id. at 1069. 


113. ‘‘Congress shall make no law ... abridging the freedom of speech... .”’ U.S. 
Const. amend. I. 

114. ‘‘Congress shall make no law .. . prohibiting the free exercise [of religion] ... .’’ 
U.S. Const. amend. I 

115. ‘‘Congress shall make no law respecting an establishment of religion ... .’’ U.S. 
Const. amend. I. 

116. Bishop, 926 F.2d at 1071, 1074 (11th Cir. 1991) (quoting Hazelwood School Dist. 
v. Kuhlmeier, 484 U.S. 260, 267 (1988) (emphasis in the original)). 

117. Id. at 1071. 

118. The Court of Appeals noted that the University could not prohibit Dr. Bishop 
from organizing optional meetings or requesting University space to conduct them. The 
court also stated that he could conduct such meetings on campus if he made it plain to 
his students that the meetings were not mandatory, not part of the course work, and not 
related to grading. Id. at 1076. 

119. Id. at 1077. 
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Il. Torr LiaBiiry 
A. Negligence 


In 1991, courts decided many negligence actions against colleges, 
universities, employees and students. A federal court in Iowa refused to 
recognize an ‘‘educational malpractic claim.’’ In Jackson v. Drake Uni- 
versity ,’”° plaintiff Terrell Jackson, a student-athlete at Drake University, 
sued the University for, among other things, negligence.’2! Jackson en- 
rolled at the University in the fall of 1988. He claimed that interference 
with his study time and abuse by the coaching staff forced him to quit 
the basketball team in January of 1990.’2 The district court entered 
summary judgment in favor of the defendant on the negligence claim.’ 

Jackson contended that the University breached its duty to provide an 
environment conducive to academic achievement because it urged him 
to enroll in easy classes and, by threatening to revoke his scholarship, 
forced him to attend practices that interfered with his study time.’* The 
district court, sitting in diversity, held that Iowa law would not 
recognize Jackson’s negligence claim because of the enormous litigation 
that recognition would create and reluctance by the courts to interfere 
with the internal operations and autonomy of private universities.’ 

In several cases, the courts addressed a university’s or a college’s duty 
to provide adequate security to a student who had been physically harmed 
on campus. In Savannah College of Art and Design, Inc. v. Roe,’” 
students who had been sexually assaulted by an intruder in a dormitory 
sued the College for negligent failure to provide adequate security. The 
Superior court denied the College’s motion for summary judgment and 
the College appealed. 

The Supreme Court of Georgia reversed the trial court’s decision.’”* It 
held that the trial court erred in denying the College’s motion.’”? The 





120. 778 F. Supp. 1490 (S.D. Iowa 1991). 

121. Id. at 1491. He also alleged breach of contract, negligent misrepresentation, fraud, 
negligent hiring and violation of section 1981. For discussion of the breach-of-contract 
claim, see text accompanying notes 250-56, infra. The court denied the University’s 
motion for summary judgment on the negligent-misrepresentation and fraud claims 
because Jackson proffered specific factual allegations raising genuine issues for trial. 778 
F. Supp. at 1494-95. The Court granted the University’s motion for summary judgment 
on the negligent-hiring and civil-rights claims. Id. at 1490. 

122. Id. at 1492. 

123. Id. at 1490. 

124. Id. at 1493. 

125. The district court noted that in diversity cases ‘‘the law to be applied is the law 
of the State.’’ 778 F. Supp. at 1494 (quoting Erie R.R. v. Tompkins, 304 U.S. 64, 78 
(1938)). If the law of the state is unclear, as in the instant case, the sitting court must 
estimate what the state’s highest court would decide. Id. 

126. Id. at 1494. 

127. 409 S.E.2d 848 (Ga. 1991). 

128. The Georgia Supreme Court granted certiorari after the Court of Appeals denied 
interlocutory review. Id. at 849. 

129. Id. at 849-50. 
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College did not breach a duty to exercise ordinary care in keeping the 
premises safe because it had no knowledge of any criminal assaults 
previously occurring at the College.’ 

Similarly, in Tanja v. Regents of the University of California,’*' Tanja, 
a female freshman at the University of California at Berkeley, filed an 
action asserting numerous tort claims against four male students, the 
University of California, and various university officials, arising from an 
alleged rape in a campus dormitory. Four members of the university 
football team raped Tanja on a dark landing, where a light bulb had 
been shattered, in her coeducational dormitory after a party at which 
alcohol was served.**? University regulations forbade the use of alcohol 
by minors in campus dormitories, and minors residing there signed an 
agreement to abide by this policy. 

The trial court dismissed Tanja’s claims against the University and its 
officials. The Court of Appeals of California affirmed the trial court’s 
judgment of dismissal. The University had no legal duty to prevent its 
students from using alcohol or to safeguard its students from the risks 
of harm arising from the use of alcohol; such a duty would be imprac- 
ticable.*** The court reasoned that under contemporary standards, stu- 
dents are generally responsible for their own actions and welfare. Also, 
the court concluded that the University was not vicariously liable because 
forceful case authority reflects an unwillingness to shift moral and legal 
responsibility from student perpetrators to college administrators.’ 

The Court of Appeals then rejected Tanja’s contention that the Uni- 
versity was liable to her because it provided dormitories with coeduca- 
tional floors, making rape between students more foreseeable. A university 
has no legal duty to segregate students in dormitories according to sex.’ 
Finally, the court determined that the shattered light bulb in the dor- 
mitory did not cause the rape. 

In Green v. Dormitory Authority of the State of New York,** a student 
who was raped in a dormitory at the State University of New York 
(SUNY) sued the Dormitory Authority of the State of New York, claiming 
that it failed to provide her with adequate security. The Dormitory 
Authority had financed and constructed the dormitory and leased it to 
SUNY, which operated, maintained and controlled the property. Retain- 
ing legal title, the Dormitory Authority had a statutory duty to make 
repairs and correct dangerous conditions in the dormitory. 

After the trial court denied the Dormitory Authority’s motion for 
summary judgment, the Supreme Court, Appellate Division, granted the 





. Id. at 850. 

. 278 Cal. Rptr. 918 (Cal. App. 1991). 
. Id. at 919. 

. Id. at 920. 

. Id. at 921-22. 

SIdsat 922. 

. 577 N.Y.S.2d 675 (N.Y. App. 1991). 
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Authority’s motion and dismissed the student’s complaint.’ It noted 
that SUNY itself, as a state agency, had a duty to maintain minimal 
security in the dormitory to protect students from foreseeable criminal 
intrusions. Finding no basis for extending the duty of providing security 
in the SUNY dormitories, the court held that the Dormitory Authority 
owed the student no such duty. The Dormitory Authority had trans- 
ferred exclusive possession and control of the premises to SUNY and 
merely reserved the right to inspect and repair the property.’*° The court 
also reasoned that making the Dormitory Authority an insurer of the 
safety of SUNY students merely because it retained legal title would 
impair the Dormitory Authority’s ability to obtain financing for dormi- 
tories by issuing bonds.'° 

What duty might a college or university have with regard to a 
student’s safety off campus? A 1991 federal decision dealt a severe 
blow to any renaissance of in loco parentis. In Hartman v. Bethany 
College,’*! Hartman, a seventeen-year-old freshman at Bethany College, 
sued the College, seeking compensatory damages arising from injuries 
she sustained when she was assaulted by two men in an off-campus 
apartment. Hartman had met the two men at Bubba’s Bison Inn, where 
she illegally had consumed alcohol. She alleged that the College’s 
negligence proximately caused her injuries. 

Concluding that no disputed issues of material fact existed, the 
district court granted the College’s motion for summary judgment.’ 
The court found that the College did not lease, own, control, or operate 
the Inn or the property upon which the Inn was located.'** The court 
also concluded that, as a matter of law, the College violated no affir- 
mative duty to Hartman.'** The court reasoned that the College had no 
legal duty to supervise, protect, or exercise reasonable care over Hart- 
man when she left the College’s campus to engage in illegal, non- 
curricular activities at the Inn.'** The College also had no duty to warn 
Hartman of the unforeseeable dangers of her non-curricular activities 
or advise her that West Virginia’s drinking age was twenty-one.'*® 
Because the College did not lease, own, control, or operate the Inn, 
the court determined that the College had no duty to maintain a safe 
environment there for Hartman.'*” 

The district court also ruled, as a matter of law, that the College did 
not owe Hartman a heightened duty of care arising from an in loco 





137. . at 678. 

138. . at 677. 

139. . at 678. 

140. . at 677-78. 
141. 778 F. Supp. 286 (N.D. W. Va. 1991). 
142. . at 290, 295. 
143. . at 290. 

144. . at 291. 

145. Id. at 291-93. 
146. Id. at 292. 

147. 
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parentis relationship with her.'** Even though Hartman was a seventeen- 
year-old minor, the court concluded that neither recent case law’? nor 
statutory authority’*° supported a finding of an in loco parentis rela- 
tionship between the College and Hartman." 

The Supreme Court of Delaware ruled that the University of Delaware 
had a duty to use reasonable care in protecting a student fraternity 
member from fraternity hazing in Furek v. University of Delaware.**2 
During fraternity hazing, a fraternity member poured lye-based oven 
cleaner over Jeffrey Furek’s neck and back; he was burned and per- 
manently scarred. Furek, a Sigma Phi Epsilon pledge, sought compen- 
satory and punitive damages from, among others,'** the University of 
Delaware and one member of a campus fraternity. Furek claimed that 
his injuries were caused by the defendant’s negligence. At trial, the 
jury found the University ninety-three percent liable and the fraternity 
member seven percent liable; it awarded Furek $30,000 in compensatory 
damages. 

The Supreme Court of Delaware reversed the portion of the superior 
court’s decision that granted the University’s motion for judgment 
notwithstanding the verdict.’* It ruled that the University had a duty 
to use reasonable care to protect Furek from the dangerous activities of 
the fraternity initiation.’** By repeatedly emphasizing its policy banning 
hazing, the University assumed a duty to protect its students against 
hazing.’ 





148. Id. at 293, 295. 

149. Id. at 293 (citing Beach v. Univ. of Utah, 726 P.2d 413, 416, 418 (Utah 1986); 
Campbell v. Wabash College, 495 N.E.2d 227, 232 (Ind. Ct. App. 1986); and Bradshaw 
v. Rawlings, 612 F.2d 135, 138-140 (3d Cir. 1979)). The court also noted that society 
increasingly treated seventeen-year-olds like adults. Id. at 294. 

150. See W. Va. CobE § 18A-5-1 (1991): ‘‘The teacher shall stand in the place of the 
parent or guardian in exercising authority over the school, and shali have control of all 
pupils enrolled in the school from the time they reach the school until they have returned 
to their respective homes... .’’ The district court concluded that the statute did not 
apply to college students, regardless of their age; the statute merely imposed a duty on 
teachers employed by a county board of education, and the Board of Trustees controls 
West Virginia’s system of higher education. 778 F. Supp. at 294. 

151. 778 F. Supp at 293-94. 

152. 594 A.2d 506 (Del. 1991). 

153. Furek also sued the local fraternity chapter and the national fraternity. 

154. Id. at 526. The Supreme Court agreed with the superior court’s ruling that it did 
not have personal jurisdiction over the local fraternity chapter. Id. at 514. Also, the 
evidence supported the jury’s decision that the National Fraternity was not liable for 
Furek’s injuries. Id. 

155. Id. at 517-20. p 

156. Id. at 520. Because the local chapter’s fraternity house was located on University 
property, the court also found the University liable to Furek as an invitee. Id. The 
University had a duty to protect Furek from the fraternity hazing, since the hazing was 
foreseeable and subject to the University’s control Id. at 521-22. Because the Supreme 
Court ruled in favor of Furek on different grounds, the jury’s verdict could not stand; 
the court ordered a new trial, limited solely to the issue of the fraternity member’s and 
the University’s proportionate liability. Id. at 524. 
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Another student sought recovery against a fraternity, Beta Theta Pi, 
and Purdue University in Foster v. Purdue University Chapter of Beta 
Theta Pi.‘*” Foster, an eighteen-year-old freshman at Purdue University 
and a member of the Beta Theta Pi fraternity, brought suit against the 
Purdue Chapter of the fraternity after he sustained severe neck injuries 
diving into a makeshift ‘‘waterslide’’ that the local chapter had erected. 
Foster claimed that the local chapter negligently maintained the water- 
slide and provided alcoholic beverages to its minor members. In an 
amended complaint, Foster joined as defendants the national fraternity, 
the dealer who supplied the fraternity with the alcohol, and the not- 
for-profit corporation that owned the fraternity house. 

The circuit court entered summary judgment in favor of all the 
defendants. The Court of Appeals affirmed the circuit court’s decision. 
The court held that the beer dealer violated no statutory or common- 
law duty with regard to Foster.’** Also, the court found that the national 
fraternity did not gratuitously assume a duty to control alcohol con- 
sumption by members of the Purdue Chapter. The Court of Appeals 
also held that Foster’s intentional conduct barred any recovery under 
the Indiana Comparative Fault Act.*** Even though alcohol may have 
affected his good judgment, Foster still acted intentionally as defined 
under that statute.’ 

To avoid future litigation, the Court of Appeals further held that, on 
the assumption that the members of the local chapter negligently 
provided alcohol or negligently erected the waterslide, any negligence 
on the part of the members was imputable to Foster.’*' The court 
reinforced the general rule that a member of an unincorporated asso- 
ciation, like the Purdue Chapter, cannot sue the association for the 
tortious conduct of another member, because the negligence of a single 
member is imputed to all other members of the association. Finally, 
the court found that Foster had participated in the unincorporated local 
chapter’s informal decision-making when its members decided to pur- 
chase and use the alcohol and to erect the makeshift ‘‘waterslide.’’' 

In Fox v. Board of Supervisors of Louisiana State University,'® a St. 
Olaf College student, Fox, sued Louisiana State University (L.S.U.) for 
a rugby injury, occurring at L.S.U., that left Fox a quadriplegic. He 
and his parents sought damages against, among others, L.S.U. 

The Louisiana Supreme Court found that L.S.U. owed no affirmative 
duty to act on behalf of Fox’s safety.‘ Fox was not in a special 





157. 567 N.E.2d 865 (Ind. App. 1991). 

158. Id. at 868-69. 

159. Id. at 870. 

160. The Court of Appeals stated that intent refers to consequences desired or conse- 
quences that the actor believes are certain or substantially certain to follow. Id. 

161. Id. 

162. Id. at 871. 

163. 576 So. 2d 978 (La. 1991). 

164. The court found that St. Olaf College’s insurers were subject to personal juris- 
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relationship with L.S.U. and the fact that the rugby club at L.S.U. 
invited Fox’s team did not make L.S.U. a guardian of all participants. '* 
The only connection between Fox and L.S.U. was that his injury arose 
on the parade grounds at L.S.U.*** While L.S.U. must ensure that its 
premises remain free from defects and suitable for activities conducted 
there,’*? Fox did not allege that his injury arose from a defect in the 
playing field.*** Requiring L.S.U. to ensure the athletic ability of eve- 
ryone utilizing the athletic area, the court believed, would be too 
onerous.'® 

The court also rejected the arguments that L.S.U. should have con- 
trolled the conduct of the L.S.U. rugby club and should be vicariously 
liable for the club’s negligent acts.‘ The rugby participants knew the 
dangers involved, but voluntarily participated.'”! The court noted that, 
as part of the educational experience, students gain responsibility 
through the autonomy of operating a club without the administration 
or faculty second-guessing every decision.’”? The task of supervising 
every group, club or organization at L.S.U. would involve countless 
hours and a large budget. Rather than prohibiting these groups, L.S.U. 
allowed students to run the clubs. Even if, therefore, the rugby club 
was negligent, which the court did not decide, L.S.U. was not account- 
able for that negligence.” 


The University of Washington could be held liable for a student’s 


injuries resulting from a drunken prank of which the University had 
no actual knowledge, according to Houck v. University of Washing- 





diction due to their substantial activity there, id. at 986, but that the College was not. 
Id. at 985. The court did not believe the quality and consistency of St. Olaf College’s 
contacts with Louisiana could reasonably alert it to the possibility of being haled into 
court there, especially when the suit did not arise from those contacts. Id. The court 
also found that Louisiana courts lacked inherent power to dismiss a case upon a theory 
of forum non conveniens. Id. at 991 (noting that courts have held this to be the case in 
most common-law states). Louisiana courts may dismiss a case on that theory only when 
permitted by statute. Id. at 990 (overruling, to the extent it provides otherwise, Stewart 
v. Litchenberg, 86 So. 734 (1920)). Id. at 982. 

165. Id. 

166. Id. at 981. 

167. Id. at 982. 

168. Id. 

169. Id. 

170. Id. at 982-83. The court found persuasive both University of Denver v. Whitlock, 
744 P.2d 54 (Colo. 1987); and Hanson v. Kynast, 494 N.E.2d 1091 (Ohio 1986). 

171. Id. at 983. 

172. Id. 

173. Id. For a case in which a university, in response to a student’s personal-injury 
action, motioned for summary judgment on the ground that the student assumed the risk 
by playing a school tennis match with knowledge that the court on which she was 
playing was defective, see Conolly v. St. John’s University, 575 N.Y.S. 2d 68 (App. Div. 
1991). The New York Supreme Court, Appellate Division, denied the University’s motion. 
By alleging that she was required to play all tennis matches in order to preserve her 
scholarship, the student’s affidavit raised an issue of material fact as to whether the 
student’s decision to play on the defective court was voluntary. Id. at 69. 
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ton.'”* The injuries in question occurred after Chad Houck, an eighteen- 
year-old student at the University, became intoxicated at a dormitory 
drinking party. Houck entered an elevator in the dormitory with some 
drinking companions, one of whom stalled the elevator between floors 
and pried open the doors as a prank. Like his companions, Houck then 
jumped out of the elevator to the next lower floor; unlike them, he lost 
his balance, fell fifty feet down the elevator shaft, and was seriously 
injured. 175 

The University, as a common carrier in regard to the operation of 
the elevator, owed ‘‘the highest degree of care toward its passengers 
commensurate with the practical operation of its conveyance at the 
time and place in question.’’!”° The University was aware that underage 
students drank in the dormitory and that students opened the elevator 
doors between floors.'”” The Washington Court of Appeals, reversing a 
jury verdict for the University, held that the University’s knowledge of 
these practices raised a question of fact as to whether the University 
was negligent in failing to act on that knowledge.’ The court of 
appeals determined that the trial court had placed ‘‘an impossible 
burden of proof on Houck—one which the law does not require’’—by 
instructing the jury that Houck could not recover unless the University 
had actual knowledge of his intoxication and his peril.'”° 

In Foster v. Board of Trustees of Butler County Community College,’ 
a basketball recruit and a truck driver sued the Board of Trustees of 
Butler County Community College for injuries they sustained in a traffic 
accident. The recruit was a passenger travelling in a car that collided 
with a truck. The car’s driver died in the accident. At the close of the 
evidence at trial, the court directed a verdict in favor of the plaintiffs 
on the issue of respondeat superior.’*1 The jury returned a verdict 
finding the truck-driver plaintiff ten percent at fault and the defendants 
ninety percent at fault. Damages were awarded and motions for a new 
trial followed.** 





174. 803 P.2d 47 (Wash. App. 1991). 

175. Id. at 49. 

176. Id. at 50 (citing Benjamin v. Seattle, 447 P.2d 172 (Wash. 1968)). 

177. Id. at 51. 

178. Id. at 52. Houck’s elevator expert had testified about elevator safety devices that 
the University could have installed to prevent injuries such as Houck’s. Id. at 49-50. 

179. Id. at 52. The court emphasized, however, that the University had neither a 
statutory nor a common-law duty to prevent underage students from drinking in dormitory 
rooms, which were ‘“‘protected by the state constitution from warrantless intrusions unless 
there was some compelling need shown.”’ Id. at 53 (citing State v. Chrisman, 676 P.2d 
419 (Wash. 1984)). 

180. 771 F. Supp. 1122 (D. Kan. 1991). 

181. The district court found that Johnson was a servant or employee of the College 
acting within the scope of his authority at the time of the accident. Id. at 1125. 

182. The College had since reached a settlement with the basketball recruit, but not 
with the truck driver. Id. 
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The district court denied the College Trustees’ motions for a new 
trial. The court found the verdict neither clearly against the weight of 
the evidence,’** nor so excessive as to appear based on passion or 
prejudice.’** The court also held that the automobile driver’s lack of 
liability insurance could be introduced to show that the Trustees of the 
College failed to use due care in selecting him to transport the basketball 
recruit from the airport to a motel.'* Finally, the court held that the 
evidence supported the conclusion that the driver was an employee of 
the College for purposes of respondeat superior. ‘* 

Finally, in Endsley v. Harrisburg Medical Center,’®’ Endsley, an 
employee at Southern Illinois College, appealed the circuit court’s 
dismissal of her claim against the Harrisburg Medical Center, a claim 
which arose from her fall on snow-covered College property. According 
to the natural-accumulations rule, property owners in general have no 
obligation to remove natural accumulations of snow and ice.’ Property 
owners may be liable, however, when ice accumulates because the 





183. Id. at 1126. 

184. Id. at 1126-27. 

185. Id. at 1128. The court also found the College’s transportation and vehicle policies 
relevant to the plaintiffs’ claim that the Trustees were directly negligent in appointing 
Johnson as a gratuitous employee charged with the duty of transporting the basketball 
recruit. Id. at 1129. 

186. Id. at 1131-32. The court noted that there were no conflicts in the evidence and 
there was no evidence from which a reasonable mind could conclude that the driver 
either was not the employee of the College or was not acting within the scope of his 
authority at the time of the collision. Id. 

After reviewing the evidence presented at trial, the court also found that the amount 
of the award to the plaintiff truck driver was not excessive. It therefore refused to grant 
a remittitur. Id. at 1133. 

For a case in which parents of a child, whose premature birth resulted in blindness, 
sued resident ophthalmology physicians and the head of the ophthalmology department 
at a university hospital, claiming that the physicians negligently failed to detect their 
son’s eye disorder so as to prevent blindness, see Klein v. Boyle, 776 F. Supp. 285 (W.D. 
Va. 1991). Ruling that the faculty physicians at the University of Virginia Medical Center 
were not entitled to sovereign immunity under Virginia law, the district court denied 
those defendants’ motion for summary judgment. Id. at 288, 290. The court reasoned 
that Virginia had little interest in immunizing the faculty physicians, because they 
undertook to care for the Kleins’ son by directly supervising junior physicians who 
treated the child. Id. at 288. Holding that Conway, the Chair of the Ophthalmology 
Department, was entitled to sovereign immunity, the district court granted his motion 
for summary judgment. Id. It explained that Virginia had a strong interest in extending 
immunity to Conway, because he was an administrator and could not undertake a duty 
to care for all patients in the ophthalmology department. Id. 

187. 568 N.E.2d 470 (Ill. App. Ct. 1991). 

188. Id. at 471 (citing Harkins v. System Parking, Inc., 542 N.E.2d 921, 923-24 (lll. 
App. Ct. 1989); Smalling v. LaSalle National Bank, 433 N.E.2d 713, 715 (Ill. App. Ct. 
1982); and Hankla v. Burger Chef Systems, 418 N.E.2d 35, 36 (Ill. App. Ct. 1980)). 

The court rejected Endsley’s argument that private landowners should be liable for 
injuries caused by natural accumulations of snow and ice, thereby upholding the well- 
settled natural-accumulations rule. Id. 
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owner either aggravated a natural condition’®® or engaged in conduct 
that gave rise to a new, unnatural or artificial condition.’” 

Endsley alleged that the issue of whether the accumulation was 
natural or unnatural involved a question of fact. She contended that 
the College selected the area for employees to walk on, that the resulting 
heavy use, combined with the alternating freezing and thawing of the 
snow and ice, caused the area to become rutted and rough, and that 
the character of the initial accumulation changed. Under such circum- 
stances, the court found, the ruts and ridges could constitute unnatural 
accumulations of ice and snow or an aggravation of a natural condi- 
tion.’ Accordingly, the cause of action should not have been dis- 
missed; a trier of fact should determine whether the accumulation was 
natural. '%? 


B. Defamation 


Several 1991 tort actions against colleges, universities and their 
personnel involved alleged defamation. For example, in Olsson v. 
Indiana University Board of Trustees,’** a former student of education 
at Indiana University, Olsson, sued the University for libel. The Uni- 
versity faculty member who supervised Olsson’s student teaching had 
written to a school at which Olsson had applied to teach.’* The letter 
described Olsson as a marginal student-teacher and did not recommend 
her for a full-time position. The circuit court granted summary judgment 
in favor of the University and Olsson appealed. 

The court of appeals affirmed because the University had a qualified 
privilege to write the letter.‘ Furthermore, the Supervisor did not 
abuse the privilege. Indeed, Olsson presented no evidence that her 
supervisor acted in bad faith, lacked grounds for belief in the truth of 
the statements or excessively published the letter.*°* Moreover, the court 
determined that the letter did not constitute an ‘‘educational record”’ 





189. Id. (citing Harkins). 

190. Id. (citing Harkins; Smalling; and Hankla at 36). 

191. Id. at 472. 

192. Id. 

193. 571 N.E.2d 585 (Ind. App. 1991). 

194. The supervisor wrote the letter in response to a request from the school’s 
superintendent. Indiana University did not keep a copy of the letter in its placement 
files. Id. at 586-87. 

195. The court noted that: 

under the qualified privilege rule[,] . . . a communication is privileged if made 
in good faith on any subject matter in which the party making the communi- 
cation has an interest [in] or reference to which he has a duty either public or 
private, whether legal, moral, or social, if made to a person having a corre- 
sponding interest or duty. 
Id. at 587 (citing Indianapolis Horse Patrol, Inc. v. Ward, 217 N.E.2d 626, 628-29 (Ind. 
1966)). Indiana University made a showing of qualified privilege in the trial court. Id. 
at 588. 
196. Id. at 588-89. 
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within the meaning of the Educational Rights and Privacy Act.'” 
Therefore, the University did not violate federal law by using the letter 
without Olsson’s permission.’ 

In a similar case, Lester v. Powers,’ the Supreme Judicial Court of 
Maine held that a student’s letter regarding a professor and his tenure 
review was conditionally privileged.2° The court gave several reasons 
for denying the professor’s recovery for defamation. 

First, the student ‘‘wrote the letter in connection with tenure review, 
an occasion in which the need for candid speech is apparent.’’?°' She 
did so in response to the College’s request and in furtherance of the 
‘College’s interests in the tenure-review process.” Further, the court 
held, the privilege was not lost through abuse.” Finally, the court 
found the letter not actionable because it expressed only the student’s 
opinion and contained no statements of fact.? 

In Folse v. Delgado Community College,” Folse, a former basketball 
coach at Delgado Community College claimed that, because of his race, 
college officials improperly demoted him and falsely accused him of 
irresponsibility and misconduct.” Folse sued the officials for defama- 
tion. The defendants moved for summary judgment on all claims. 

The district court denied the defendants’ motion for summary judg- 
ment on Folse’s defamation claim against the officials. Viewing the 
evidence in the light most favorable to Folse, the district court decided 


that the officials made false charges against Folse and communicated 
those charges to the media. Because of the College’s activities, Folse 
was forced to resign. The court also concluded that Folse was not a 
public figure for the purposes of his defamation claim.” 

In Snead v. Harbaugh,” Snead, a law professor at the University of 
Richmond Law School, sued Harbaugh, the Dean of the Law School, 





197. 20 U.S.C. §§ 1232g(a)(1)(A), 1232g(a)(2), 1232g(b)(1) & (2), and 1232g(d) (1988 & 
Supp. II 1990) prohibit federal funding of educational institutions that deny the right to 
inspect and review ‘‘education records”’ or that release such records without the student’s 
permission. 20 U.S.C. § 1232g({a)(4)(A) (1984) defines ‘‘educational records’’ as materials 
maintained by an educational agency or institution or by a person acting for such agency 
or institution. 

198. 571 N.E.2d at 589. 

199. 596 A.2d 65 (Me. 1991). 

200. Id. at 70. Lester argued that Maine law recognized such a privilege only within 
an employment relationship. The court disagreed. Id. 

201. Id. 

202. Id. 

203. Id. at 70-71. 

204. Id. at 71. On this issue, the court also found the evidence insufficient to permit 
a conclusion that the defendant had lied. Id. at 72. 

205. 776 F. Supp. 1133 (E.D. La. 1991). 

206. Folse also brought a § 1983 action against the College, the Board of Trustees for 
State Colleges and Universities, and college officials in their official and individual 
capacities. For a discussion of this aspect of the case, see text accompanying notes 328- 
30. 

207. Folse, 776 F. Supp. at 1142. 

208. 404 S.E.2d 53 (Va. 1991). 
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and other law professors, alleging defamation and conspiracy to injure 
his name and reputation. Ruling that Virginia’s Workers’ Compensation 
Act presented Snead’s exclusive remedy, the trial court sustained the 
defendants’ demurrer because the court lacked jurisdiction. 

On appeal, the Supreme Court of Virginia held that Snead was not 
entitled to any damages under the Act.” The court noted that the Act 
applies to an employee who sustains an ‘‘injury by accident’’ arising 
in the course of employment.?’° Although intentional torts committed 
by co-workers are within the penumbra of ‘‘accident’’ under the Act, 
Snead’s damages claims, including injury to reputation, did not fall 
within the Act’s definition of ‘‘injury.’’?*? The Supreme Court inter- 
preted ‘‘injury’’ as either a physical or mental condition that affects an 
employee; Snead’s defamation action was not based on a physical or 
mental injury.?’* The court ruled, however, that Snead’s defamation 
action was not within the exclusive jurisdiction of the workers’ com- 
pensation statutes.?** 


C. Other Torts 


Other tort allegations against colleges and universities came before 
the courts in 1991. In University System of New Hampshire v. United 
States Gysum Co.,?"* the University System of New Hampshire (USNH) 
sued numerous manufacturers of asbestos products, seeking to recover 
the costs of removing asbestos from USNH’s buildings. USNH claimed 
that it could recover from the United States Gypsum Co., Charles Pfizer 
& Co., and Keene Corporation based on strict liability, negligence, 
misrepresentation, conspiracy, concert of action, alternative liability, 
market-share liability, and enterprise liability.?° 

The district court denied Gypsum’s and Keene’s motion for summary 
judgment on the misrepresentation claim.?** Although the defendants 
communicated no representation to USNH, the court determined that a 
fact-finder reasonably could conclude that Gypsum and Keene fraudu- 
lently concealed the potential dangers of asbestos and that USNH 





209. . at 56. 

210. Id. at 54 (citing VA. Cope ANN. § 65.1-7 (Michie 1987)). 

211. Id. at 54, 56. 

212. Id. at 55. 

213: Id. 

214. 756 F. Supp. 640 (D.N.H. 1991). 

215. Ruling that the defendants were subject to diversity jurisdiction because USNH 
was a citizen of New Hampshire, the district court denied the defendants’ motion to 
dismiss the entire action. Id. at 647. The court explained that USNH was not a mere 
alter ego of New Hampshire; USNH was sufficiently autonomous because it maintained 
considerable financial and operational freedom. Id. at 646-47. The district court also 
concluded that USNH’s cause of action was not barred by New Hampshire’s six-year 
statute of limitations. Id. at 650. The court could not determine, as a matter of law, that 
USNH knew of its asbestos problem more than six years before it brought suit. Id. 

216. Id. at 652. 
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justifiably relied, to its detriment, on that concealment.?’” Because 
USNH’s claim of fraudulent concealment, the underlying tort that the 
defendants allegedly agreed to commit, was not dismissed, a genuine 
issue of material fact remained as to USNH’s conspiracy claim.?* The 
district court, therefore, denied Gypsum’s and Keene’s motion for 
summary judgment on the conspiracy count.?" 

The court granted, however, the defendants’ motion for partial sum- 
mary judgment regarding USNH’s claims based upon the theories of 
alternative liability, market-share liability, enterprise liability, and con- 
cert of action.?° The alternative or enterprise liability theories did not 
apply, because USNH had not sued all or substantially all of the asbestos 
manufacturers who could have produced the asbestos products found 
in USNH’s buildings.”*: Stating that ‘‘[mjost courts have refused to 
apply market-share liability in asbestos cases due to the ‘non-fungibility’ 
of asbestos,’’ the district court ruled that the theory of market-share 
liability also did not apply to this case.??? Finally, the court determined 
that USNH’s concert-of-action claim duplicated the conspiracy claim.” 
With only ‘‘traditional’’ torts remaining, the court granted Gypsum’s 
and Keene’s motion for partial summary judgment with regard to those 
buildings containing asbestos products that USNH did not timely and 
adequately link with the particular defendants.??+ 

Finally, in Nathanson v. Medical College of Pennsylvania,?*> Jayne 
Nathanson sued the Medical College of Pennsylvania (MCP) for tortious 
interference with her contract with Georgetown University School of 
Medicine and with her prospective contracts with other schools. After 
registering at MCP during the fall of 1985 and attending classes for 
only four days, Nathanson asked MCP’s Associate Dean whether she 
could defer beginning her classes until the next academic year; she 
was experiencing severe muscle spasms in her shoulders and back from 
sitting in MCP’s classroom seats.?2° MCP granted her #*one-year leave 
of absence. 

One month later, Nathanson applied to six other medical schools, 
stating that she had not attended or enrolled at any other medical 





217. Id. With no evidence of fraud as to Pfizer, the court granted its motion for 
summary judgment on the misrepresentation claim. Id. 

218. Id. 

219. Id. at 653. Ruling that the defendants were subject to diversity jurisdiction because 
USNH was a citizen of New Hampshire, the district court denied the defendants’ motion 
to dismiss the entire action. The court explained that USNH was not a mere alter ego of 
New Hampshire; USNH was sufficiently autonomous because it maintained considerable 
financial and operational freedom. 

220. Id. at 658. 

221. Id. at 655, 657. 

222. Id. at 656. 

223. Id. 

224. Id. at 659-60. 

225. 926 F.2d 1368 (3d Cir. 1991). 

226. Id. at 1371. 
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school. Although she was accepted by Georgetown, Nathanson notified 
MCP that she would attend MCP in the fall of 1986.7?” Discovering 
Nathanson’s acceptance at Georgetown, MCP notified Georgetown that 
she had enrolled at MCP and was on a one-year leave of absence. 
Georgetown withdrew its offer in compliance with the American Med- 
ical College Application Service’s guideline prohibiting medical schools 
from accepting students enrolled at other medical institutions. 

After attending only two days of classes in the fall of 1986, Nathanson 
left MCP because of her continuing back problems. She applied to other 
medical schools for two subsequent years but was not accepted by any 
of the schools. 

The Court of Appeals affirmed the district court’s grant of summary 
judgment in favor of MCP on Nathanson’s claims of tortious interfer- 
ence.?? The court found that Nathanson officially had enrolled at MCP; 
therefore, under Pennsylvania law, MCP properly protected its contrac- 
tual interests when it informed Georgetown that Nathanson was on a 
leave of absence and had enrolled at and attended MCP.” The court 
also ruled that Nathanson’s prospective contractual relationships with 
the other medical schools were too speculative to support her remaining 
claims of tortious interference. 


IV. INSTITUTIONAL CONTRACTS?*° 


Contract allegations bringing colleges and universities before the 
courts in 1991 involved matters ranging from withdrawal from a nursing 
program to insurance coverage, retirement agreements to the closure of 
a dental school. In Salve Regina College v. Russell,?*: Russell filed a 
diversity action in a Rhode Island District Court alleging that Salve 
Regina breached an implied contract to educate her when it asked her 
to withdraw from its nursing program for failing to meet certain weight- 
loss commitments.?*? The District Court awarded damages. 

On appeal, the First Circuit affirmed because the district court’s 
decision did not contain reversible error. The United States Supreme 
Court reversed, holding that courts of appeals must review de novo 
district courts’ state-law determinations.?** The Court followed the gen- 
eral rule of independent appellate review of legal issues. Reasoning 





227. Id. at 1374-75. 

228. Id. at 1392. 

229. Id. at 1388-90. 

230. For more on institutional contracts, see Conard v. Univ. of Washington, 814 P.2d 
1242 (Wash. App. 1991), aff’d in part, rev'd in part, 834 P.2d 17 (1992) (scholarship 
termination for misconduct), discussed at text accompanying notes 734-44, infra; and 
Univ. Patents v. Kligman, 762 F. Supp. 1212 (E.D. Pa. 1991), discussed at text accom- 
panying notes 903-15, infra. 

231. 111 S. Ct. 1217 (1991). 

232. Russell also sued for intentional infliction of emotional distress and invasion of 
privacy. 

233. Id. at 1221. 
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that courts of appeals focus primarily on legal issues, the Supreme 
Court stated that courts of appeals promote more decisional accuracy 
than district courts. 

The Supreme Court refused to make an exception to the rule of 
independent appellate review in federal diversity cases in which a 
district court determines state law.?** Appellate deference to the district 
court’s state-law determination is inconsistent with the twin aims of 
Erie R. Co. v. Tompkins,?*° since it invites divergent development of 
state law among the federal district courts within one state and creates 
a dual system of enforcement of state-created rights.?°° 

On remand, the First Circuit reinstated its prior judgment.**” After a 
de novo review of Rhode Island contract law, the court concluded that 
the Rhode Island Supreme Court would apply the doctrine of substantial 
performance to Russell’s contract.?** The district court’s jury instruction 
including the substantial performance standard was therefore proper.”*° 

In Beukas v. Board of Trustees of Fairleigh Dickinson University,” 
former students at the College of Dental Medicine at Fairleigh Dickinson 
University sued the University’s Board of Trustees after the University 
decided to close its dental school due to financial difficulties. Claiming 
that the University breached a contractual obligation to provide them 
with a four-year program culminating in a dental degree, the students 
sought damages and a preliminary injunction to prevent the University 
from closing the school. 

Ruling that the students failed to state a cause of action, a New Jersey 
court dismissed the students’ claims and entered judgment in favor of 
the University.2** Deeming quasi-contract the appropriate theory under 
which to review a university’s administrative decision to eliminate an 
academic program,’*? the court concluded that the decision to terminate 
the dental school was not unjust or arbitrary.2** The University acted 
in good faith based on the following findings of fact: New Jersey had 
discontinued state funding for dental schools; the University gave its 
students adequate notice of its decision to eliminate the dental school; 
and the University arranged for the transfer of the students to other 
accredited dental schools.?* [In 1992, on appeal, the Superior Court of 





234. Id. at 1222. 

235. 304 U.S. 64 (1938). 

236. The twin aims of Erie are to discourage forum shopping and to avoid inequitable 
administration of State law within one State. Salve Regina, 111 S. Ct. at 1220 (citations 
omitted). 

237. Russell v. Salve Regina College, 938 F.2d 315, 318 (1st Cir. 1991). 
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239. Id. 

240. 605 A.2d 776 (N.J. Super. Ct. Law Div. 1991). 

241. Id. at 785. 
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New Jersey affirmed the decision, emphasizing the University’s reser- 
vation of rights in the University’s Graduate Studies Bulletin.?*] 

The Alabama Supreme Court refused to allow a former student to 
recover against a commercial college in a breach-of-contract action the 
student brought when she was unsuccessful in finding a job upon 
graduation. Geraldine Blane had enrolled in a computer/clerical course 
at Riley College after a College representative stated that the course 
was designed to qualify students to compete in the job market.” Blane 
graduated from the twenty-six-week course after passing the requisite 
typing proficiency test, which required a rate of thirty-five words per 
minute.?*”7 After unsuccessfully applying for fifteen clerical positions, 
Blane filed suit against the College, claiming $703,695 in damages. 

The trial court entered summary judgment in the College’s favor. The 
Supreme Court of Alabama affirmed. The court held that the College 
did not commit fraud and did not breach the contract, because the 
College merely promised Blane that it would provide her with the 
necessary training and minimum skills to compete in the job market; 
it did not guarantee Blane that she would find a job upon completion 
of the computer/clerical course.?** Since the College had explained to 
Blane that in its view the minimum skills for clerical positions included 
a typing proficiency of thirty-five words per minute, Blane received 
what she bargained for.?49 


In Jackson v. Drake University,?*° discussed earlier,?** Terrell Jackson, 
a former student-athlete at defendant Drake University, sued the Uni- 
versity for breach of contract.?5? Jackson claimed that interference with 
his study time and abuse by the coaching staff forced him to quit the 
basketball team.?5* The district court entered summary judgment in 
favor of the defendant on the breach-of-contract claim.?* 





245. Beukas v. Board of Trustees of Fairleigh Dickinson Univ., 605 A.2d 708 (N.J. 
Super. Ct. App. Div. 1992). 

246. Blane v. Ala. Commercial College, Inc., 585 So.2d 866 (Ala. 1991). 

247. Id. at 867. 

248. Id. at 868. 

249. Id. Blane had also sued the college for ‘‘educational malpractice.’’ However, the 
court stated that such a cause of action did not exist and the court refused to recognize 
such a tort. Id. ‘ 

For a case in which a former biochemistry student in a university’s doctoral program 
claimed that the university breached its contract with him under state law and violated 
42 U.S.C. § 1981 (1988) when it discharged him from the doctoral program, see Love v. 
Duke University, 776 F. Supp. 1070 (D.N.C. 1991), aff'd, 959 F.2d 231 (4th Cir. 1992) 
(per curiam). Finding no binding contract between the student and Duke University, the 
district court granted the University’s motion for summary judgment on the contract and 
§ 1981 claims. Id. at 1075. The court explained that the university bulletin, the alleged 
contract, was merely a university policy requiring graduate students to complete an oral, 
preliminary examination by the end of the third academic year. Id. 

250. 778 F. Supp. 1490 (S.D. Iowa 1991). 

251. Jackson also sued for negligence, among other things. See text accompanying 
notes 120-26, supra. 

252. Id. at 1491. 

253. Id. at 1492. 

254. Id. at 1490. 
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Jackson contended that the University breached its financial-aid con- 
tracts with him because it failed to provide adequate counseling, tu- 
toring, and study time, required him to turn in plagiarized term papers, 
disregarded his progress toward his undergraduate degree and urged 
him to enroll in easy classes. Jackson also contended that the financial- 
aid contracts conferred the right to play Division I basketball.2*> The 
district court granted the University’s motion for summary judgment, 
finding that the University performed all obligations imposed by the 
financial-aid contracts and that such contracts do not impliedly guar- 
antee the right to play sports.?° 

In White v. Winona State University,?5’? White, a tenured professor, 
sued Winona State University, claiming that the University breached a 
collective-bargaining contract when it terminated his appointment as 
chairperson of the University’s biology department. The Court of Ap- 
peals of Minnesota held that the trial court properly granted summary 
judgment in favor of the University.2** The court reasoned that it did 
not have subject-matter jurisdiction, because White’s claim was non- 
justiciable.2** His remedies were governed exclusively by a collective- 
bargaining agreement that expressly foreclosed all contractual remedies 
arising from the termination of a chairperson’s appointment.” 

In Nash v. Trustees of Boston University,?*! Nash, a formerly tenured 
professor at Boston University, brought action against the University 
for breach of an early-retirement agreement. University officials met 
with Nash concerning his employment after it discontinued the Hu- 
manistic Education and Human Services program, which Nash had 
chaired. During negotiations with the University, Nash received a job 
offer from Rhode Island School of Design (RISD), which Nash orally 
accepted sometime before August 27, 1984. In an August 27 meeting 
with Boston University officials, Nash stated that he had let the RISD 
offer pass. When University officials invited Nash to remain as a full- 
time faculty member, Nash expressed no interest, but instead preferred 
to pursue the University’s early-retirement plan.?® 

On August 31, the day after Nash formally accepted the RISD position, 
an official again assured Nash that his employment was secure at Boston 
University and that he did not have to retire. Nash did not inform the 
official that he had already accepted the RISD position. Ten days later, 
the University and Nash executed an early-retirement agreement. Upon 
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learning of the RISD situation, the University refused to honor the 
agreement.”® 

The District Court rejected Nash’s claim that the University breached 
the agreement. It held the agreement subject to rescission because Nash 
fraudulently induced the University to enter into the retirement agree- 
ment.?** The court found that the University would not have entered 
into the agreement if Nash had not concealed his employment with 
RISD. Because of Nash’s fraud in the inducement, the District Court, 
based on Massachusetts common law, did not consider Nash’s ERISA 
claims arising from the unenforceable agreement.” Holding that the 
District Court’s findings of fact were not clearly erroneous, the Court 
of Appeals affirmed the ruling that the retirement agreement was 
unenforceable because Nash committed fraud in the inducement.? 

The scope of coverage under insurance contracts reached several 
courts during 1991. The Seventh Circuit reviewed whether a liability- 
insurance policy issued by Insurance Corporation of Ireland (ICI) to 
Southern Illinois University (SIU) covered legal expenses incurred by 
SIU in defending an antitrust suit filed by Humana of Illinois, Inc.?° 
The district court found that the policy did include coverage for such 
costs of litigation.?® 

The combined property and comprehensive general-liability policy 
originally covered the costs of defending against various business- 


related torts under the policy’s definition of personal injury.?© Later 
the policy was amended to include ‘‘Hospital professional and/or mal- 
practice liability,’’ and ‘‘professional liability for Attorneys and/or stu- 
dents associated with the Law School.’’?”° A renewal policy issued in 
1984 specified that SIU could select its own defense attorneys.?”' After 
this renewal, Humana sued SIU and Dean Moy of the medical school 
for violation of the antitrust laws. SIU immediately notified ICI of the 





263. Id. at 961-62. 

264. Id. at 963. 

265. Id. 

266. Id. For a case in which an employee retired in 1978 at age sixty-five as mandated 
by an expired collective-bargaining agreement between a university and a labor union 
and then brought suit against the university in 1988 for breach of a new, retroactive 
collective-bargaining agreement executed in 1979, which extended the mandatory retire- 
ment age to seventy, see Walker v. Columbia University in the City of New York, 756 
F. Supp. 149 (S.D.N.Y. 1991). The district court dismissed the employee’s complaints 
as barred by the statute of limitations. The court held that the cause of action accrued 
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suit and engaged a Chicago law firm to defend it.?”? ICI confirmed the 
retention of the Chicago law firm.?” 

By 1986 the Chicago firm had billed ICI for more than $175,000 in 
legal fees.?”* In July 1986, after initially withholding payments, ICI paid 
the firm the fees thus far incurred.?”° The letter accompanying payment 
did not dispute coverage.?”° 

In August 1986, ICI filed a declaratory-judgment action in federal 
district court, contending that ‘‘Dean Moy was not a covered insured 
under the policy and that the policy did not cover SIU’s defense to 
Humana’s antitrust claims.’’?””? The district court held that the policy 
covered the litigation costs and that ICI ‘‘waived its right to assert any 
other defenses to coverage for Humana’s claims.’’?”* On appeal, the 
Seventh Circuit found in the record ‘‘abundant’’ evidence that both 
SIU and ICI understood that the liability policies ‘‘covered Dean Moy 
as an SIU officer acting within the scope of his employment.’’?”° 

As to ICI’s contention that the district court improperly found ICI to 
have waived its coverage defenses, the court stated that ICI failed (1) 
immediately to seek a-declaratory judgment of non-coverage; (2) to 
provide a defense for the insured under a reservation of rights; or (3) 
completely to refuse to do either or both at the peril of being found in 
breach of its duty to defend.?® Since ICI failed ‘‘to get a reservation of 
rights agreement. . . it waived any argument concerning lack of coverage 
under the policies.’’®* Accordingly, the Seventh Circuit affirmed the 
district court’s finding that ICI waived its right to assert any other 
defense to coverage for Humana’s claims against SIU.?°? 

In another insurance-coverage case, Andover Newton Theological 
School, Inc. v. Continental Casualty Co.,?8* Andover Newton Theolog- 
ical School sued its insurer, Continental Casualty, seeking indemnifi- 
cation of damages that Andover incurred from violating the Age 
Discrimination in Employment Act (ADEA) and breaching an employ- 
ment contract.?** The losses included amounts representing back and 
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front pay and retirement benefits. The district court granted summary 
judgment in favor of Continental. 

The Court of Appeals reversed with regard to the ADEA issue.”*° It 
concluded that, if the jury determined that Andover discharged Linn 
in reckless disregard of the ADEA, Continental should reimburse An- 
dover for the damages which resulted from violation of that statute.?® 
The court explained that, upon certification, the Massachusetts Supreme 
Judicial Court had held that an action taken in reckless disregard of 
the ADEA is insurable conduct, not ‘‘deliberate or intentional wrong 
doing’’ precluding, under State law, indemnification by the insurer.?®’ 
[In 1992, on appeal after remand, the First Circuit concluded that 1) 
the insurer had the burden of proving that the institution’s violation 
was intentional; and 2) the institution did not knowlingly violate the 
ADEA.?® 

In still another insurance coverage case, Schroeder v. Board of Su- 
pervisors of Louisiana State University,?*° Rolf Schroeder, a student at 
a high school located on the Baton Rouge campus of Louisiana State 
University (LSU), sued the University and its insurers, claiming that 
the University was vicariously liable for injuries sustained in a car 
accident which occurred while Schroeder was driving a friend to get 
ice for a school-sponsored event. Schroeder also sought a declaratory 
judgment that he was insured under the University’s auto-insurance 
policy. Finding that Schroeder was insured under the University’s 
policy because a high-school teacher had asked Schroeder’s friend to 
get the ice, the trial court granted summary judgment in favor of 
Schroeder. 

The Louisiana Court of Appeal agreed with the trial court.?” The 
Louisiana Supreme Court reversed, however, reasoning that Schroeder 
was not an insured under the contract.?*! Under the insurance contract, 
an insured included a person using an auto which the University 
owned, hired or borrowed.?*? The trial Court and the appeals court 
concluded that the institution borrowed Schroeder’s car, but the Su- 
preme Court disagreed. Although LSU received the benefit of Schroe- 
der’s driving, the University did not borrow the car, because it did not 
have possession of, or control over, the vehicle.” 
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In an unusual case, Board of Trustees of Leland Stanford Junior 
University v. Sullivan,?%* Stanford University sought an injunction 
requiring the National Institute of Health to re-award Stanford a contract 
to research an artificial heart. Stanford claimed that the government 
improperly awarded the contract to another university when Stanford 
objected to an allegedly unconstitutional confidentiality clause within 
the contract. The confidentiality clause required recipients of govern- 
ment funds to obtain the government’s permission before publicly 
revealing any preliminary research results.?*° The district court granted 
Stanford’s motion for summary judgment and ordered the Institute to 
re-award the contract to the University, absent the confidentiality 
clause.?° Because the confidentiality clause contained impermissibly 
vague language and broadly restricted the speech of Stanford instead 
of the particular program receiving government funds, the court held 
that the clause violated the First Amendment.?*” 

Finally, in Savannah College of Art and Design, Inc. v. Roe,?%* 
students who had been sexually assaulted by an intruder in a dormitory 
at Savannah College sued the College, alleging breach of contract. The 
Superior Court denied the College’s motion for summary judgment, and 
the College appealed. 

The Supreme Court of Georgia reversed the trial court’s decision.?%° 
It held that the trial court erred in denying the College’s motion for 


summary judgment; the College had no contractual duty to protect 
student dormitory residents from the criminal acts of third parties.°° 


V. IMMUNITIES 


A. Governmental Immunity Generally 


Federal courts were called upon to decide which physicians in 
university hospitals are entitled to governmental immunity. In Rivera 
v. Hospital Universitario,*" a patient claimed that two medical profes- 
sors at a public university’s hospital committed medical malpractice. 
Ruling the two professors entitled to immunity under Puerto Rico law 
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because they were employees and not independent contractors of the 
University of Puerto Rico’s hospital, the district court granted the 
defendants’ motion to dismiss.*°? Although the professors worked part- 
time and exercised great control over their duties, they received the 
same benefits as the hospital’s regular employees and were subject to 
the authority of the University’s medical faculty .°° 

Not all physicians at public-university hospitals fared as well. In 
Klein v. Boyle,*“ the parents of a child whose premature birth resulted 
in blindness sued resident ophthalmology physicians and the head of 
the ophthalmology department at a university hospital. The parents 
claimed that the physicians negligently failed to detect their son’s eye 
disorder in order to prevent blindness. Ruling that the faculty physi- 
cians at the University of Virginia Medical Center were not entitled to 
sovereign immunity under Virginia law, the district court denied those 
defendants’ motion for summary judgment.* The court reasoned that 
Virginia had little interest in immunizing the faculty physicians, be- 
cause they undertook to care for the Kleins’ son by directly supervising 
junior physicians who treated the child.*°° Holding that Conway, the 
Chair of the Ophthalmology Department, was entitled to sovereign 
immunity, the district court granted his motion for summary judgment; 
Virginia had a strong interest in extending immunity to Conway, 
because he was an administrator and could not undertake a duty to 
care for all patients in the ophthalmology department.?” 

Two cases explored the reach of Michigan’s public-buildings excep- 
tion to governmental immunity. In the first,3°* Michael Putman, a 
member of a theater group, sued Wayne County Community College, 
claiming that the College’s negligent maintenance of its campus audi- 
torium proximately caused injuries he had sustained. While assisting 
the theater group’s director, Putman had fallen from a catwalk in the 
auditorium. 

Agreeing that Putman’s claim was barred by the College’s govern- 
mental immunity, the Court of Appeals of Michigan affirmed the trial 
court’s summary disposition for the College.*° The Court of Appeals 
ruled thet Putman’s claim did not fall under Michigan’s public-building 
exception to governmental immunity,**° because Putman was injured 
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in an area not open to the general public;*"' the catwalk was accessible 
only to authorized persons.*"? 

In the second case,*"* Phyllis McLean, injured when she slipped on 
grease and fell in the hospital cafeteria at the University of Michigan 
Medical Center, sued the Center for damages. The grease spot resulted 
from negligent janitorial care.*** Holding the Medical Center entitled to 
governmental immunity, the Court of Appeals of Michigan ordered the 
trial court to enter judgment for the Center.** The court reasoned that 
the public-building exception to governmental immunity under Michi- 
gan law*'® covers only defective conditions of the building structure 
itself, resulting from faulty design, construction, repair or mainte- 
nance;*”” the exception does not extend to dangerous conditions within 
the building caused by a foreign substance dropped on the floor. The 
court buttressed its conclusions by allusion to the ‘‘broad scope of 
governmental immunity and the concomitant narrowness of the excep- 
tions.’’1® 
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to blood clots that developed in her arteries following an arteriogram performed by a 
university hospital, sued the hospital, claiming medical negligence. Agreeing that the 
University of Texas Medical Branch was entitled to governmental immunity under the 
Texas Tort Claims Act, Tex. Civ. Prac. & REM. CopE ANN. § 101.021 (West 1986), the 
Court of Appeals of Texas affirmed the trial court’s summary judgment in favor of the 
University hospital. 818 S.W.2d at 525. The court noted that Mitcham, the patient, did 
not argue that her injury was caused by the negligent use or condition of tangible 
property, required to waive the hospital’s immunity under the statute. Id. Mitcham 
merely contended that because the physician allegedly failed to inform her of the risks 
of the arteriography testing procedure, the hospital negligently performed the test. Id. 

For a case in which the parents of a seaman, killed while working on a research vessel 
chartered by the Board of Governors for Higher Education, brought a negligence action 
under the Jones Act against the Board, see Rollins v. Bd. of Governors for Higher Educ., 
761 F. Supp. 930 (D.R.I. 1991). Finding that the Board was not ‘‘an arm of the state’’ 
and, therefore, was not entitled to sovereign immunity under Rhode Island law, the 
district court denied the Board’s motion for summary judgment. Id. at 931, 933. For 
related references, see Rollins v. Peterson Builders, 761 F. Supp. 943 (D.R.I. 1991); id., 
761 F. Supp. 939 (D.R.I. 1991); Rollins v. Bd. of Governors for Higher Educ., 761 F. 
Supp. 933 (D.R.I. 1991); and Rollins v. Peterson Builders, Inc., 761 F. Supp. 918 (D.R.I. 
1990). 

For a case in which a private university claimed the defense of sovereign immunity 
in a tort action because a statute referred to the university as an‘‘instrumentality of the 
Commonwealth,’’ see Doughty v. City of Philadelphia, 596 A.2d 1187 (Pa. Commw. 
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B. Qualified Immunity 


Administrators at public universities, sued for violation of constitu- 
tional rights, often interpose a defense of qualified immunity. In Elliott 
v. Thomas,*** Barbara Probst, the former assistant director of a research 
laboratory at the University of Illinois, sued various University officials 
under section 1983, contending that her transfer to a different depart- 
ment penalized her for speech protected under the First Amendment. 
Probst had reported that the Director of the laboratory, Daniel L. Bitzer, 
had a conflict of interest because laboratory goods were being purchased 
through a corporation in which he had an ownership interest.*° The 
University officials responsible for her transfer contended that they 
acted to ‘‘promote the efficient operation in the laboratory,’’ otherwise 
impossible due to Probst’s relationship with her husband, who was an 
associate director at the laboratory.**: The district court denied the 
defendants’ motion for summary judgment.*?? 

Addressing on appeal the defense of qualified immunity, the Seventh 
Circuit stated that when the rules of law establish a public official’s 
duty the defense of immunity is unavailable.*? The court stated, how- 
ever, that the officials presented a genuine question of immunity since 
the law had not clearly established ‘‘the impropriety of transferring a 
public employee whose speech created a disturbance undermining the 
productivity of the other workers.’’:24 

The court noted that the district court denied the defendants’ motion 
for summary judgment on the ground that the extent of the breakdown 
in the laboratory’s functioning presented genuine issues of material 
fact.*25 Rejecting the district court’s ruling, the appellate court stated 
that the real issue centered upon what the administrators reasonably 
believed the conditions to have been.*?° The plaintiff, in the court’s 
view, was required to produce ‘‘specific, nonconclusory factual alle- 
gations’’ establishing that in transferring the plaintiff the administrators 
intended to punish her on account of her speech and regardless of 
other considerations.*?” 





1991). The court held that Temple University was not entitled to the defense of sovereign 
immunity. The statute did not intend Temple to be a commonwealth agency, because 
‘‘instrumentality’’ merely denotes that Temple is a means to achieving a purpose. Id. at 
1190. 

319. 937 F.2d 338 (7th Cir. 1991), cert. denied sub nom. Propst v. Weir, 112 S. Ct. 
973 (1992); and Thomas v. Elliott, 112 S. Ct. 1242 (1992). 

320. Id. at 341. 

3921. Id: 

322. Id. 

323. Id. 

324. Id. at 343. 

325. Id. 

326. Id. at 343-44. 

327. Id. at 344-46. 
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The issue of qualified immunity arose as well in Folse v. Delgado 
Community College.*?* In Folse, a former basketball coach sued under 
section 1983 in connection with his claim that Community College 
officials, because of his race, improperly demoted him and falsely 
accused him of irresponsibility and misconduct.*”° The district court 
ruled that Folse could maintain all of his claims against the officials 
in their individual capacities. Finding that the college officials had not 
acted in objective good faith, the court ruled that the officials were not 
entitled to qualified immunity.**° 

Of course, as the First Circuit held, qualified immunity is not avail- 
able in an action for injunctive relief.** Accordingly, in a suit charging 
a violaton of due process, the court applied the stricter standard of 
what due process actually was, rather than what the University officials 
reasonably thought it to be.**? 


C. Eleventh-Amendment Immunity 


The Eleventh Amendment*** bars federal suits for damages,*** and 
even declaratory relief,**° brought against a state. This prohibition may 
preclude as well such suits brought against a public college or its board 
of trustees,*** or against public universities in their official capacities.**’ 
During 1991, however, the United States Supreme Court, in Hafer v. 





328. 776 F. Supp. 1133 (E.D. La. 1991). For more on this case, see text accompanying 
notes 205-07. 

329. Id. at 1136. 

330. Id. at 1139. The court held that the community college and its board were immune 
under the Eleventh Amendment from federal suit for damages. Id. at 1137-38. The court 
also dismissed the coach’s monetary claim against the college officials in their official 
capacities. Id. at 1138-39, 1142. The court allowed claims for injunctive relief against 
the College, the board and the officials in their official capacities. Id. at 1138-39. 

331. Newman v. Burgin, 930 F.2d 955, 957 (1st Cir. 1991). 

332. Id. at 957. 

In Levin v. Harleston, 770 F. Supp. 895 (S.D.N.Y. 1991), aff’d in part, vacated in 
part, 966 F.2d 85 (1992), the court denied university officials a defense of qualified 
immunity because their actions were objectively unreasonable. Id. at 927. For more on 
this case, see text accompanying notes 66-81, supra, and 556-61, infra. 

333. ‘‘The Judicial power of the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States by 
Citizens of another State or by Citizens or Subjects of any foreign State.’’ U.S. Const. 
amend. XI. 

334. Chaudhuri v. Tennessee, 767 F. Supp. 860, 863 (M.D. Tenn. 1991). 

335. See Benning v. Bd. of Regents of Regency Univ., 928 F.2d 775 (7th Cir. 1991). 

336. Folse v. Delgado Community College, 776 F. Supp. 1133 (E. D. La. 1991) (the 
state of Louisiana was the real party in interest: Louisiana law created the college; the 
college was supervised by the board, an agency of the Louisiana government; and state 
funds would satisfy any judgment against an agency of the state). See also Kaimowitz 
v. Bd. of Trustees of Univ. of Illinois, 951 F.2d 765 (7th Cir. 1991). 

337. Oliver Schools, Inc. v. Foley, 930 F.2d 248 (2d Cir. 1991); Folse, 776 F. Supp. 
at 1139; Davis v. Halpern, 768 F. Supp. 968 (E.D.N.Y. 1991). 
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Melo,°** rejected the argument that since imposing personal liability on 
officeholders infringes state sovereignty, the Eleventh Amendment fob- 
ids federal, personal-capacity suits against state officials.**° Indeed, as 
the Seventh Circuit held, even a state’s decision to indemnify its 
employees does not transform a tort action against them into a suit 
against the sovereign.**° 

The Seventh Circuit addressed as well the impact of structural reor- 
ganization on Eleventh Amendment immunity. In Kroll v. Board of 
Trustees of University of Jllinois,**’ Kroll, a former employee of the 
Athletic Association of the University of Illinois, challenged the timing 
of and reasons for his discharge. He sought damages from the Athletic 
Association and its Director, and from the University of Illinois and its 
Board of Trustees. The District Court dismissed the complaint, con- 
cluding that the Board was entitled to Eleventh Amendment immunity 
from suit in federal court. Kroll filed an amended complaint, seeking 
relief under section 1983 and naming only the Athletic Association and 
its director as defendants. To Kroll’s surprise, however, the Athletic 
Association no longer existed; under special legislation it had merged 
into the Board. The Board, appearing as the surviving entity of the 
merger, reasserted its Eleventh Amendment immunity. The district 
court rejected this argument and the Board appealed.* 

The Court of Appeals reversed and remanded. It found that the Board, 


as a state agency, was entitled to invoke Eleventh Amendment immu- 
nity.**? The court rejected Kroll’s argument that the Board was not 
entitled to immunity because the defense was not available to the 
Athletic Association.*** The court also found that the Illinois statute 





338. 112 S. Ct. 358 (1991). For more on this case, see text accompanying notes 922- 
30. 

339. Id. at 364-65. See also Chaudhuri v. Tenn., 767 F. Supp. 860, 866 (M.D. Tenn. 
1991); and Weaver v. Univ. of Cincinnati, 758 F. Supp. 446 (S.D. Ohio 1991)), in which 
the court held that the Eleventh Amendment barred a non-union employees’ federal 
action against the university because it was an arm of the state of Ohio, but did not 
protect the university president and vice-president from federal jurisdiction over consti- 
tutional claims against them. (For subsequent proceedings in this case, see id., 764 F. 
Supp. 1241 (S.D. Ohio 1991), aff'd and remanded, 970 F.2d 1623 (6th Cir. 1992)). Cf. 
Oliver Schools, Inc. v. Foley, 930 F.2d 248 (2d Cir. 1991). 

340. Benning v. Bd. of Regents of Regency Universities, 928 F.2d 775 (7th Cir. 1991). 

341. 934 F.2d 904 (7th Cir.), cert. denied, 112 S. Ct. 377 (1991). 

342. The Court of Appeals noted that the case before the district court involved an 
action against a state agency, as well as a personal-capacity and official-capacity action, 
but only the Board appealed. As such, the court addressed only the Board’s asserted 
immunity. Id. at 908. 

343. Kroll did not contest the assertion that the Board was a state agency. Instead, he 
contended that the Eleventh Amendment did not apply because his judgment would not 
have to be satisfied by public funds in the state treasury, since the athletic association 
raised funds solely from ticket sales, alumni donations and sales of memorabilia. Id. 

344. Id. at 909. The court noted, ‘‘The Board is still the Board regardless of its status 
as a successor entity, and in the absence of waiver or congressional abrogation must be 
accorded the respect due a state under the eleventh amendment.”’ Id. 
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governing the merger of the Board and the Association*** did not clearly 
and unambiguously waive the Board’s Eleventh Amendment immu- 
nity.%*° 

Finally, in In re Gustafson,**” the Ninth Circuit found that the Elev- 
enth Amendment prohibited a bankruptcy court from imposing fiscal 
sanctions on a state. In that case, Gustafson sought sanctions against 
California State University (CSU) for violating the Automatic Stay 
Provision of the Bankruptcy Code.*** After filing for bankruptcy but 
before liability discharge, Gustafson requested a transcript from CSU. 
Because Gustafson owed repayment of a National Direct Student Loan, 
CSU refused to give Gustafson a copy of the transcript without a notice 
of discharge. 

The Bankruptcy Court awarded sanctions against CSU, sanctions 
which were upheld by the Bankruptcy Appellate Panel. The Ninth 
Circuit reversed the award of sanctions. Although the Bankruptcy Code 
binds governmental units, the court concluded that the Code does not 
abrogate the Eleventh Amendment and therefore recovery of this money 
judgment was precluded.**® 


VI. ACCESS TO RECORDS AND MEETINGS 


During 1991, the cry for governmental openness clashed often with 
a governmental assertion of the need for secrecy. Access to criminal 
records presented a ready context for that clash. In Bauer v. Kincaid,?*° 
Traci Bauer, editor-in-chief of the student newspaper at Southwest 
Missouri State University (SMSU), sought access to criminal-investi- 
gation and incident reports maintained by campus police. Bauer con- 
tended that SMSU was a public governmental body and that therefore 
the reports she sought were public records, subject to public inspection 
under the Missouri Sunshine Law.**" 

Without deciding whether the University was a public governmental 
body, the court found the Board of Regents to be a public governmental 
body vested with general management and control of the University.** 





345. Int. Rev. Stat. ch. 144, para 28(d)(4) provides: 
The Board of Trustees of the University of Illinois shall be responsible for all 
the liabilities and obligations of each of the corporations so merged; and any 
claim existing or action or proceeding pending by or against either of such 
corporations may be prosecuted to judgment as if such merger had not taken 
place, or the surviving corporation may be substituted in its place. Neither the 
rights of creditors nor any liens upon the property of either of such corporations 
shall be impaired by such merger. 

346. 934 F.2d at 910. 

347. In re Gustafson, 934 F.2d 216 (9th Cir. 1991). 

348. 11 U.S.C. § 362{a) (1988). 

349. Gustafson, 934 F.2d at 218. 

350. 759 F. Supp. 575 (W.D. Mo. 1991). 

351. Mo. Rev. Stat. ANN. § 610.011.2 (West 1988). 

352. Mo. Rev. Stat. ANN. § 174.120 (West 1991). 
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Because the reports Bauer sought were, by statute, subject to the 
management and control of the Board, they were subject to disclosure 
as records of a governmental body.*** 

Such law-enforcement records, the court found, were not educational 
records protected from disclosure by the Family Educational Rights and 
Privacy Act (FERPA).*** Moreover, the court found that if FERPA im- 
posed a penalty for the disclosure at issue, the statute violated equal- 
protection guarantees; the distinction between student and non-student 
suspects, criminals, victims and witnesses was unrelated to student or 
educational status. ‘“To the extent that FERPA results in a classification 
which discriminates against a student’s access to information concern- 
ing student versus non-student crimes, the classification has no rational 
basis.’’355 

Similarly, the court found that the defendants’ withholding of infor- 
mation violated Bauer’s First Amendment rights. One of the purposes 
of the First Amendment is to enable the public to scrutinize the actions 
of government through access to government information.*** Bauer was 
entitled to complete information regarding the affairs of the Board of 
Regents and its administrative entities that fall within the ambit of 
‘‘governmental body’’.*%” 

The United States District Court for the District of Columbia also saw 
in the First Amendment a strong case for disclosure of such criminal 
records. In Student Press Law Center v. Alexander,*** the Student Press 
Law Center, the editor-in-chief of Colorado State University’s campus 
newspaper, and two student journalists at the University of Tennessee 
sued the Department of Education. The plaintiffs challenged a provision 
of FERPA that authorizes the Department to withdraw federal funding 
from universities that disclose to the public personally identifiable 
information in campus police reports.*** Alleging that the Act’s provi- 
sion interfered with their ability to obtain information regarding campus 
crimes in violation of the First Amendment, the plaintiffs sucessfully 


sought a judicial order enjoining the Department from enforcing the 
statute .°© 





353. 759 F. Supp. at 583, 585. The records did not qualify for any exemptions under 
the Missouri Sunshine Law. Id. at 587. 

354. Id. at 591. See 20 U.S.C.A. § 1232g(b)(6) (West Supp. 1991). 

355. 759 F. Supp. at 592. 

356. Id. at 594. 

357. The court also noted that Bauer always has been at liberty to publish information 
that she has obtained from collateral sources and that directly relates to a student. Id. at 
595. 

But see Norwood v. Slammons, 788 F. Supp. 1020 (W.D. Ark. 1991). 

358. 778 F. Supp. 1227 (D.D.C. 1991). 

359. 20 U.S.C.A. § 1232g (West 1990 & Supp. 1991). 

360. 778 F. Supp. at 1234. Although the Department had not ruled formally with 
regard to the plaintiffs’ claims against their respective universities, the court found the 
claims ripe for review. Id. at 1232. The court explained that no risk of judicial interference 
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Although it noted that the First Amendment provides only a limited 
protection of the right to obtain information, the district court ruled 
that the plaintiffs likely would succeed on the merits of their claims.** 
The court reasoned that the Department had not offered any justification 
for the Act’s questioned provision.** The court also stated that ‘‘[t]here 
is no legitimate privacy interest in arrest records.’’*® 

In Norwood v. Slammons,?* however, the federal district court dis- 
missed a prospective student’s complaint seeking disclosure of records 
pertaining to a university’s investigation of a sexual incident in an 
athletic dormitory. The court concluded that the First Amendment 
granted the general public no right of access to disciplinary or inves- 
tigatory records of post-secondary educational institution.** Moreover, 
since she was neither an active student nor the parent of a student, the 
plaintiff fell outside the class of persons protected by FERPA.*© 

In State ex rel. Young v. Shaw,?®’ Young, a defendant in a criminal 
traffic case, sued the President of the University of Wisconsin, the 
Captain and the Chief of the University Police Department, and a county 
assisiant district attorney, seeking mandamus to compel the defendants 
to release records concerning an investigation of a car accident.*** The 
Court of Appeals of Wisconsin ruled that University Police violated 
Wisconsin law by denying Young access to the officer’s narrative in 
the accident report.*® Section 346.70(4)(f)?”° of the Wisconsin Statutes 


provides that ‘‘any person may ... examine or copy such uniform 
traffic accident reports, including supplemental or additional reports 
... [or] photographs, retained by local authorities ....’’ The court 
explained that the statute attributed a public character to accident 
reports and therefore created a limited exception to the common-law 
rule, applied by the trial court, that a criminal defendant is not entitled 
to the prosecution’s investigative material.*”’ The court ruled that the 





with an unrefined policy existed, because the Department had sent universities informal 
letters to enforce compliance with the Act’s provision. Id. Finding that the plaintiffs had 
demonstrated personal injuries traceable to the Act, the court ruled that they had standing 
to challenge the Act. Id. at 1231. The court also ruled that the plaintiffs’ action was not 
rendered moot by pending legislation that would alter the Act by excluding any reference 
to law-enforcement records. Id. 

361. Id. at 1233. 

362. Id. at 1234. 

363. Id. (citing Paul v. Davis, 424 U.S. 693 (1976)). 

364. 778 F. Supp. 1020 (W.D. Ark. 1991). 

365. Id. 

366. Id. at 1026. 

367. 477 N.W.2d 340 (Wis. App. 1991). 

368. He also sought to recover actual costs, attorney’s fees, and compensatory and 


punitive damages from the defendants for denying him access to those materials. Id. at 
342. 


369. 477 N.W.2d at 345. 
370. Wis. Stat. ANN. § 346.70(4)(f) (West 1991). 
371. Id. at 343, 344. The court of appeals noted that the University Police did not 
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statute did not apply to the dispatch record since it was not an accident 
report.*”2 

The Court of Appeals also concluded that the assistant district attor- 
ney violated Wisconsin’s open-records law*’* by withholding from Young 
the officer’s narrative report and the photographs.*” Reiterating that 
supplemental accident reports and photographs were of a public char- 
acter under section 346.70(4)(f), the court determined that those mate- 
rials were subject to access under open-records law.%”5 

Several 1991 cases in which plaintiffs sought access to records or 
meetings raised questions concerning whether the unit involved, or its 
sessions, fell within the pertinent statute. In Donahue v. State,?” 
Donahue, an associate professor at the University of Iowa who was 
denied promotion to full professor, brought action alleging that the 
University violated the state’s open-meetings law.*””? On appeal, the 
Supreme Court of Iowa held that the administrative panel organized 
among university faculty members to review promotion decisions did 
not qualify, under the statutory definition, as a ‘‘governmental body,”’ 
so as to subject the panel to the open-meetings law.”* 





violate this statute by refusing to give Young the photographs of the accident, because 
the photographs had not been developed when Young requested them. Id. at 344. 

372. Id. 

373. Wis. StaT. ANN. § 19.35(1)(a) (West 1986). 

374. 477 N.W.2d at 346. 

375. Id. 

Because the University Police sent Young a copy of the accident reports while his 
action was pending, the court of appeals decided that mootness precluded mandamus to 
compel the University Police to release the reports. Id. at 343. Noting that judgment on 
a mandamus action is not necessary to a finding that a party prevailed on the mandamus 
action, the court held that Young prevailed on his mandamus action. Id. at 346-47. 
Under Wisconsin open-records law, Young, therefore, was entitled to recover from the 
assistant district attorney at least one hundred dollars, plus his actual costs. Id. at 347 
(citing Wis. Stat. ANN. § 19.37(2) (West 1986)). The court of appeals ordered the trial 
court, upon remand, to award Young one hundred dollars in damages plus his actual 
expenses, because Young did not prove compensatory damages. Id. Finding that the 
assistant district attorney acted in good faith rather than arbitrarily or capriciously, the 
court did not award Young punitive damages. Id. 

Finally, the court of appeals ruled that Young, an attorney who represented himself, 
was not entitled to attorney’s fees under the open-records law; the statute providing for 
attorney’s fees, see Wis. Stat. ANN. § 19.37(2) (West 1986), did not apply to pro se 
litigant-attornies. 477 N.W.2d at 348. 

376. 474 N.W.2d 537 (Iowa 1991). 

377. The Iowa open-meetings law provides that meetings of governmental bodies ‘‘shall 
be held in open session unless closed sessions are expressly permitted by law’’ and that 
all informal as well as formal actions and discussions of the bodies ‘‘shall be coducted 
and executed in open session.’’ IowA CoDE ANN. § 21.3 (West Supp. 1989). 

378. 474 N.W.2d at 539. Iowa Cope ANN. §21.2(1) (West Supp. 1992) defines ‘‘gov- 
ernmental bodies’’ as: 

a. A board, council, commission or other governing body expressly created by 
the statutes of this state or by executive order. 


xkee 
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In another such case, a New York court held that the Laboratory 
Animal Use Committee at the State University of New York at Stony 
Brook was not a ‘“‘public body’’ under the ‘‘Open Meetings Law’’ of 
New York State; the Committee did not perform a governmental func- 
tion and did not make decisions that affected public policy.*”° [In 1992, 
the New York Court of Appeals affirmed.**°] In a similar case," a 
Massachusetts court concluded that the University of Massachusetts’ 
Animal Care and Use Committees did not conduct ‘‘[m]eetings’’ within 
the meaning of Massachusetts’ open-meeting law and therefore did not 
have to convene their meetings in public.**? The court reasoned that 
the Committees did not consider public-policy matters when reviewing 
animal-research proposals.*** A South Carolina plaintiff met with more 
success when that state’s Supreme Court found that the activities of 
the Carolina Research and Development Foundation, which operates 
exclusively for the benefit of the University of South Carolina, made 
the Foundation a ‘‘public body’’ under the South Carolina Freedom of 
Information Act.3* 

In Arizona Board of Regents v. Phoenix Newspapers, Inc.,**° the Board 
of Regents of Arizona State University sought a judicial determination 
that it had properly exercised its discretion under the public-records 
law** in withholding from the media the names and resumes of prospects 
and candidates for the presidency of the University. The University 
considered 256 prospects for the position, and the Board interviewed 
seventeen final candidates. The Arizona Republic and the Mesa Tribune 
asked to inspect the resumes of all those considered for the position, 
including the seventeen persons interviewed, but the Board supplied the 
newspapers only with edited resumes of the final seventeen candidates, 
which revealed no names.**’ 





c. A multimembered body formally and directly created by one or more boards, 
councils, commissions, or other governing bodies subject to paragraphs ‘‘a’’ 
and ‘‘b’’ of this subsection. 

d. Those multimembered bodies to which the state board of regents or a 
president of a university has delegated the responsibility for the management 
and control of the intercollegiate athletic programs at the state universities. 

379. American Soc’y for the Prevention of Cruelty to Animals v. Bd. of Trustees of 
State Univ. of New York, 568 N.Y.S.2d 631, 634 (App. Div. 1991), aff’d, 582 N.Y.S.2d 
983 (N.Y. 1992). 

380. 582 N.Y.S.2d 983 (N.Y. 1992). 

381. Medlock v. Bd. of Trustees of Univ. of Mass., 580 N.E.2d 387 (Mass. App. 1991). 

382. Id. at 388, 391. 

383. Id. at 392. 

384. Weston v. Carolina Research and Dev. Foundation, 401 S.E.2d 161 (S.C. 1991). 
See S.C. Cope ANN. § 30-4-10 to § 30-4-110 (Supp. 1989). 

385. 806 P.2d 348 (Ariz. 1991). 

386. Arizona’s public-records statute reads, ‘‘Public records and other matters in the 
office of any officer at all times during office hours shall be open to inspection by any 
person.”’ Ariz. Rev. STAT. ANN. § 39-121 (1985). 

387. Arizona Board of Regents, 806 P.2d at 350 (Ariz. 1991). 
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On appeal,*** the Arizona Supreme Court first disagreed with the trial 
court’s ruling requiring the Board to reveal to the media the names of 
all 256 prospects. Noting that prospects sometimes withdraw from con- 
sideration for a public position when the selection process is publicized, 
the court ruled that the Board’s interests in preserving the confidentiality 
and privacy of the prospects outweighed the public’s right to the names 
of those considered for the position. The court reasoned that most of 
these prospects were not serious candidates and were unaware that they 
were being considered for the position.* 

The Supreme Court then approved the trial court’s ruling ordering the 
release of the names of the final seventeen candidates. Because the Board 
interviewed and seriously considered these candidates and because these 
candidates expressed a desire for the job, the public’s interest outweighed 
any countervailing interests of confidentiality and privacy*” 

Finally, in two separate cases, courts found particular sorts of infor- 
mation beyond the reach of the public. In Clerical-Technical Union of 
Michigan State University v. Board of Trustees of Michigan State Uni- 
versity ,**! a university refused to disclose the addresses of donors to the 
university. Ruling that the release of donors’ addresses would cause an 
unreasonable invasion of privacy, the Court of Appeals of Michigan held 
those addresses exempt from disclosure under Michigan’s Freedom of 
Information Act.** In University of Connecticut v. Freedom of Informa- 
tion Commission,* a university appealed the order of the Freedom of 
Information Commission to disclose to the student newspaper the names 
of students employed in the university’s public-safety division. The 
Connecticut Supreme Court held that the plain meaning of the student- 
identity exemption under the Freedom of Information Act** allows a 
university to withhold students’ names when sought on the basis of their 
student status. 





388. The Supreme Court of Arizona ordered the case to be directly transferred to its 
court because of its statewide significance concerning an important question of law. 

389. Arizona Board of Regents, 806 P.2d at 352 (Ariz. 1991). 

390. The Arizona public records statute further reads, ‘‘If the court determines that a 
person was wrongfully denied access to or the right to copy a public record and if the 
court finds that the custodian of such public record acted in bad faith, or in an arbitrary 
or capricious manner, the superior court may award to the petitioner legal costs, including 
reasonable attorney fees, as determined by the court.’’ Ariz. Rev. Stat. ANN. § 39- 
121.02(B) (1985). 

The Supreme Court disapproved the trial court’s ruling that awarded the newspapers 
attorneys’ fees. The court held that the Board’s determination to keep the requested 
names and resumes confidential was reasonable; the decision, therefore, was not made 
in bad faith and was not ‘‘arbitrary and capricious’’ under the public-records statute. 
Arizona Bd. of Regents, 806 P.2d at 353. 

391. 475 N.W.2d 373 (Mich. App. 1991). 

392. Id. at 374-75. See MicH. Comp. LAw ANN. § 15.231 (West 1981). 

393. 585 A.2d 690 (Conn. 1991). 

394. Conn. GEN. STAT. ANN. § 1-19(b)(11) (West 1988 & Supp. 1991). 
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VII. FUNDING 


A. Guaranty Agencies 


In Virginia State Education Assistance Authority v. Alexander,*® a 
state guaranty agency challenged the constitutionality of section 3001 of 
the Omnibus Reconciliation Budget Act of 1987,°% which required all 
state guaranty agencies to eliminate excess reserve funds by transferring 
them to the Department of Education. The District Court granted the 
Department of Education’s motion for summary judgment.*”’ Finding that 
the provision was not a ‘“‘taking’’ of property because the Virginia State 
Education Assistance Authority’s right to reimbursement for payments 
made on defaulted loans was not a protected property interest, the court 
held that the Act did not violate the Fifth Amendment.** The court also 
held that the provision was not an unconstitutional intergovernmental 
tax on the states, because the section constituted a mere regulation 
designed to aid the Guaranteed Student Loan Program.*” The court 
explained that the section required the Department of Education to 
deposit the excess funds into an insurance fund, earmarked to reimburse 
state guaranty agencies for payments made on defaulted student loans.*” 


B. Educational Institutions 


Three 1991 cases focused on institutional funding, but in three quite 
disparate contexts: attempted line-item vetoes of noninstructional-expen- 
diture estimates in a higher-education funding provision; the termination 
of certain institutions’ participation in federal student-aid programs; and 
the administration of a testamentary trust.*” 

In Inter Faculty Organization v. Carlson,*? faculty members petitioned 
for a writ of mandamus to prohibit the Governor of Minnesota and other 
state officers from acting in accordance with attempted line-item vetoes 
of noninstructional-expenditure estimates in a higher-education funding 
provision. The faculty members challenged the validity of the purported 
vetoes by asserting that the Governor acted beyond his constitutional 
authority, which was limited to a veto of ‘‘items of appropriation of 
money.’’*°? Holding the gubernatorial vetoes null and void, the trial court 
granted the faculty members’ petition. 

Noting that a proper challenge to the exercise of the Governor’s veto 
power occurs through petition for a declaratory judgment, the Supreme 





. 770 F. Supp. 1110 (E.D. Va. 1991). 

. § 3001, 20 U.S.C. § 1072(e) (1988) (repealed 1989). 
. 770 F. Supp. at 1118. 

. Id. at 1113. 

. Id. at 1116. 

Lb od.-at 1412, 1146. 

. See text accompanying notes 401-17, infra. 

. 478 N.W.2d 192 (Minn. 1991). 

. Id. at 193-94. 
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Court of Minnesota modified the trial court’s decision as a judicial 
declaration.“* The court then defined an ‘‘item of appropriation of 
money’’ as a separate and identifiable sum of money appropriated from 
the general fund and dedicated to a specific purpose.** It held the 
attempted line-item vetoes of the noninstructional expenditures invalid 
because they were not dedicated to a specific purpose and were not 
separate items of appropriation, but rather were parts of a total appro- 
priation.* 

In the second case, Association of Accredited Cosmetology Schools v. 
Alexander,*” an association of cosmetology schools and nine other post- 
secondary schools sought to enjoin the Secretary of Education from 
enforcing the termination of their eligibility to participate in federal 
student-aid programs. The schools claimed that the regulations the De- 
partment of Education used in determining eligibility violated the con- 
trolling statute, violated due-process rights under the Fifth Amendment, 
and were promulgated in violation of the Administrative Procedure Act.*® 

The district court denied the schools’ motion for a preliminary in- 
junction and granted the Department of Education’s motion for summary 
judgment.*” The court noted that under the Higher Education Act* 
schools are ineligible for participation in federal student-aid programs if 
their cohort default rates*™’ for the three fiscal years preceding 1991 
exceeded thirty-five percent.*’? The district court then held that these 
regulations did not violate the schools’ due-process rights because the 
regulations provided for notice of termination with sufficient opportunity 
to appeal a determination of ineligibility.*** Finally, the court held that 
the Department of Education met the procedural requirements of the 
Administrative Procedure Act.‘ 

In the third case, Marymount College, having ceased operation, filed 
a petition for an order directing the administration of a testamentary 
trust that had been established to provide loans to nursing and other 
students of the college. The district court, in Matter of Estate of Cras- 
haw,*> applied the doctrine of cy pres and appointed a successor trustee, 
and the other remaining residuary legatee, the Salvation Army, appealed. 
The court of appeals affirmed. 





404. Id. at 193. 

405. Id. at 195. 

406. Id. at 196-97. 

407. 774 F. Supp. 655 (D.D.C. 1991). 

408. Id. at 657. 

409. Id. 

410. Higher Education Act, § 435(a), 20 U.S.C.A. § 1085(a). 

411. A school’s cohort default rates are based on the percentage of its students who 
default on their federal student-loan obligations. Id. at 657. 

412. Association of Accredited Cosmetology Schools, 774 F. Supp. at 658-59 (D.D.C. 
1991). 

413. Id. at 660. 

414. Id. at 661. 

415. 819 P.2d 613 (Kan. 1991). 
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On appeal, the Supreme Court of Kansas held that the testator had 
general charitable intent.*** Thus, the court found that the cy pres doctrine 
permitted a substitutive beneficiary, rather than a lapse of gift to the 
remaining residuary legatee.*” 


C. Faculty 


The Seventh Circuit decided in Morter v. Farm Credit Services*® that 
creditors could not claim certain retirement funds as part of a bankruptcy 
estate. Raymond Morter, a retired professor at Purdue University, filed 
a Chapter 7 bankruptcy petition. As a condition of his employment at 
Purdue, Morter was required to participate in Purdue’s retirement plan, 
the Teacher’s Insurance and Annuity Association of America/College 
Retirement and Equity Fund (TIAA/CREF).*’® On his schedule listing 
property exempt from the bankruptcy estate, Morter listed his interest in 
the TIAA/CREF retirement plan. Creditors objected to the claimed exclu- 
sion of the retirement plan. The Bankruptcy Court sustained the objec- 
tion,*?° and Morter appealed. The district court vacated in part and 
affirmed in part the judgment of the bankruptcy court. 

On appeal from that decision, Morter—and TIAA-CREF, as amicus 
curiae—argued that, in determining whether pension plans are included 
in the bankruptcy estate, courts should focus on whether the debtor has 
access to the funds.*?’ The Seventh Circuit found that the proper inquiry 
centered upon whether the retirement plan bars the beneficiary and the 
beneficiary’s creditors from reaching the funds. If it does, the plan 
amounts to a spendthrift trust under state law and must be excluded 
from the bankruptcy estate. The court found that ‘‘there can be no doubt: 
New York law‘? puts Morter’s pension benefits well beyond the reach 





416. Id. at 623. 

417. The district-court order required that the bequest be transferred to the trustee of 
another trust and be administered under the terms of that fund. The Supreme Court of 
Kansas, however, modified this order, and restricted the administration of the testamen- 
tary trust by the cy pres trustee to comply with the intent of Mr. Crashaw expressed in 
his will. Id. at 624. 

418. 937 F.2d 354 (7th Cir. 1991), cert. denied, 112 S. Ct. 2991 (1992). 

419. Although a participant in this plan may make voluntary payments to the plan, 
Morter chose not to do so; Purdue paid all pre-retirement contributions on his behalf. 
Id. at 355. 

In Richardson v. TIAA/CREF, 123 B.R. 540 (E.D.N.C. 1991), the court concluded that 
because two supplemental retirement annuities were settled and revocable by the bene- 
ficiary, public policy dictated that they should be included in the property of the estate. 

420. 937 F.2d at 356. The bankruptcy court ruled that the retirement plan was the 
property of the estate and that the only exemption Morter could take was a $100 intangible 
personal-property right allowed by Indiana law. Id. See INp. CopE §34-2-28-1(a)(3) (1980). 

421. See 11 U.S.C. § 541(c)(2). 

422. The court noted that state law determines whether access to a fund is sufficiently 
restricted to qualify for exclusion from the bankruptcy estate. 937 F.2d at 356. The case 
originated in Indiana, but the TIAA and CREF contracts expressly stated that New York 
law would govern their interpretation. Id. 











1992] HIGHER EDUCATION AND THE COURTS: 1991 123 


of Farm Credit Services or any other creditor.*?? To hold otherwise would 
defeat the legitimate expectations of Purdue University when it set up 
the plan and paid Morter’s share of the contributions.’’4* 

A similar result ensued with regard to a public-employee retirement 
system. In Matter of Childs,*> a non-retired debtor filed a Chapter 7 
petition. As a condition of his state employment as a professor at 
Middlesex Community College, he was required under Connecticut law 
to contribute to Connecticut’s employee retirement system. The Bank- 
ruptcy Court held that the non-retired debtor’s vested interest in the 
employee retirement system of Connecticut was not property of his 
estate.*?6 Alternatively, the Bankrupty Court ruled that the debtor could 
elect to claim the interest as a pension, exempt under state law.*?” 

First, the court reasoned that according to state law ‘‘[a]ny assignment 
[of a retirement interest] by a member or beneficiary .. . [is] null and 
void .... [and any] payment ... shall be exempt from the claims of 
creditors ... .’’4?8 Reinforcing its decision, the court concluded that the 
debtor’s interest in the state retirement system was exempt under federal 
law. The Bankruptcy Code states that ‘‘[a] restriction on the transfer of 
a beneficial interest of the debtor in a trust that is enforceable under 
applicable nonbankruptcy law is enforceable in a case under this title.’’42° 
Comparing the mandatory retirement system with spendthrift trusts, the 
court ruled that Connecticut’s statutes creating the retirement system 


qualified as ‘‘applicable nonbankruptcy law.’’**° 

Who may judicially challenge a professor’s grant proposal? In People 
for Ethical Treatment of Animals v. Institutional Animal Care and Use 
Committee of University of Oregon,**' the People for the Ethical Treatment 





423. The court found that the scheme bore all the earmarks of a spendthrift trust; the 
plan would be enforceable as a spendthrift trust under state law because in New York 
all express trusts are presumed to be spendthrift unless the settlor provides otherwise; 
and New York courts explicitly have stated that TIAA-CREF plans are spendthrift trusts. 
Id. at 358 [citations omitted]. 

424. Id. at 358-59. The court noted that one of the underlying policies of 11 U.S.C. § 
541(c)(2) is to protect the legitimate expectations of the provider of the funds. Id. 

425. 129 B.R. 14 (Bankr. D. Conn. 1991). 

426. Id. at 15, 17. 

Cf. Patterson v. Shumate, 112 S. Ct. 2242 (1992). Patterson, a chapter 7 trustee, sought 
to include in the bankruptcy estate Shumate’s interest in an Employee Retirement Income 
Security Act (ERISA) plan. The Court of Appeals for the Fourth Circuit held the debtor’s 
interest in the ERISA plan excludable from estate property. The Supreme Court affirmed 
the Court of Appeals: (1) ‘‘applicable nonbankruptcy law,’’ for purposes of exclusion of 
a debtor’s interest in certain property under the Bankruptcy Code, was not limited to 
state law and included ERISA and other federal law; and (2) the anti-alienation provision 
required for ERISA qualification of a pension plan constitutes an enforceable transfer 
restriction. 

427. Id. 

428. Id. at 15 n.1 (quoting Conn. GEN. Stat. ANN. § 5-171 (West 1988)). 

429. 11 U.S.C.A. § 541(c)(2) (West Supp. 1992). 

430. Matter of Childs, 129 B.R. at 17. 

431. 817 P.2d 1299 (Or. 1991). 
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of Animals (PETA) claimed that the University of Oregon’s Institutional 
Animal] Care and Use Committee’s (IACUC) order approving a professor’s 
grant proposal to study the auditory system of barn owls was invalid 
because it violated the Animal Welfare Act. The Circuit Court granted 
IACUC’s motion to dismiss because PETA lacked standing. The Court of 
Appeals affirmed.*?? 

After PETA asserted standing under the pertinent Oregon statute,*** 
the Supreme Court of Oregon granted review. The Supreme Court held 
that PETA did not have standing to seek judicial review.*** The court 
ruled that an ‘‘aggrieved’’ under the statute must show one or more of 
the following factors: (1) the person suffered an injury to a substantial 
interest resulting from the challenged governmental action; (2) the person 
sought to further an interest that the legislature expressly sought; or (3) 
the person’s stake in the litigation ensures that the proceeding would 
have concrete adverseness.**5 

The court found that PETA did not meet any of these legislative criteria 
for standing for judicial review. First, PETA did not have ‘‘substantial’’ 
interests in the litigation, because it was concerned only with political 
choices.*** Second, PETA merely asserted a general public interest, rather 
than seeking to further a legislative interest.**” Finally, PETA’s zeal did 
not provide the requisite ‘‘stake’’ in the outcome.** 


D. Students 
1. Parental Duty to Support. 


In 1991 courts continued to assess the extent to which parents were 
liable for the educational expenses of their college-age children. In In re 
Marriage of Oldham,**® the widow and executor of a decedent’s estate 
sought review of a Circuit Court order which required the father’s estate 
to pay the college expenses of two of his children from a former wife. 
Pursuant to a divorce-decree settlement agreement,**° the Circuit Court 





432. Id. at 1301. 

433. The Oregon statute provides: ‘‘Any person adversely affected or aggrieved by an 
order or any party to an agency proceeding is entitled to judicial review of a final order, 
whether such order is affirmative or negative in form.’’ Or. Rev. Stat. § 183.480(1) 
(1991). 

434. People for Ethical Treatment of Animals, 817 P.2d at 1303. 

435. Id. 

436. Id. 

437. Id. at 1304. 

438. Id. at 1305. 

439. 584 N.E.2d 385 (Ill. App. Ct. 1991). 

440. The settlement clause stated that the ‘‘[hJusband covenants and agrees that, 
provided he is then financially able so to do, and further provided that the minor children 
aforesaid respectively evince an interest in and scholastic aptitude for the same, he will 
pay all necessary and reasonable expense incident to an education at the college or 
university level for each of the aforesaid minor children, which said obligation shall 
survive the attainment by the said children of the age of majority if the same shall be 
necessary to provide completely such education.’’ Id. at 387. 
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ordered the executor to pay reasonable college expenses, conditioned on 
proof of the children’s acceptance to Western Illinois, Oakton Community 
College, or a comparable college or university; good standing at such an 
institution; and maintenance of a ‘‘C’’ average.**! After both children 
transferred from Oakton to DeVry Institute of Technology and enrolled 
in the business-operations program, the Circuit Court granted the former 
wife’s emergency motion to advance educational funds, holding that 
DeVry constituted an acceptable college or university. 

The Appellate Court affirmed the Circuit Court’s decision.**? First, it 
stated that the father’s death did not terminate his responsibility under 
the settlement agreement to pay for the children’s college expenses.** 
Second, the court ruled that DeVry was a college or university under 
the settlement agreement.*** It reasoned that DeVry required liberal arts 
courses, was accredited by the appropriate regional association, and 
offered a baccalaureate degree in the business-operations program. Fi- 
nally, the Appellate Court found that DeVry offered an education com- 
parable to that of Oakton and Western.**® 

The Colorado court in In re Marriage of Pusey**® held that David Pusey 
was not entitled to recover from his child’s mother, Donna Casebier, the 
child support he paid for the period after their child had attained the 
age of twenty-one. When he divorced in 1973, David Pusey was required 
to pay child support for the two children of his marriage. In 1985 he 
was ordered to pay $300 for each child who was enrolled in college as 
a full-time student. The following year, he moved to terminate child 
support for his son Eric, upon Eric’s attaining the age of twenty-one. 
The trial court denied Pusey’s motion and ordered him to pay child 
support for Eric until Eric graduated from college. Following the decision 
of the Colorado Supreme Court in In re Marriage of Plummer,*’ the 
court of appeals reversed the trial court’s order that David Pusey pay 
support for Eric after Eric attained the age of twenty-one. David Pusey 
then moved to recover from Donna Casebeir the payments he had made 
for Eric’s post-minority support and college expenses. The district court 
entered judgment for the father and the mother appealed. 

The court of appeals agreed with the mother that the trial court erred 
in entering judgment for Pusey.** The court deemed it significant that 





441. Id. 

442. Id. at 390. 

443. Id. 

444. Id. at 391. 

445. Id. 

446. 811 P.2d 457 (Colo. Ct. App. 1991). 

447. 735 P.2d 165 (Colo. 1987). In In re Marriage of Plummer, the Supreme Court of 
Colorado limited the situations in which courts could order post-emancipation child 
support to one who remained dependent for support while attending college; courts 
could order such payments only when the child in question lacked the physical and 
mental capabilities to support itself. 

448. 811 P.2d at 458. 
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the payments were for the benefit of the child of the parties, not for the 
mother, that they were used for that purpose, and that this action was 
against the mother, not the son.**® The court therefore reversed and 
remanded, finding that the mother should not be required to repay the 
monies in question.**° 


2. Service Commitments. 


In United States v. Hugelmeyer,**' the United States brought action 
against a physician for default of a contract with the National Health 
Service Corps Scholarship Program, which required the physician to 
serve four years in a designated Health Manpower Shortage Area in 
exchange for scholarship funds for medical-school expenses. The contract 
provided that the physician would be liable for three times the scholar- 
ship received plus interest, reduced pro rata by the amount of time 
served, if the physician failed to complete his service ‘‘for any reason.’’**? 
The District Court held that the government properly declared the phy- 
sician in default because the physician resigned after only one year of 
service.**? Also, the court held that the government was entitled to treble 
damages plus interest, as provided in the contract, since this provision 
was an enforceable liquidated-damages clause.*™ 

U.S. v. Melendez*** involved another suit brought by the government 


against a physician who failed to fulfill health-service obligations under 
the National Health Service Corps Scholarship Program.*** The physician 
counterclaimed that any breach was excused. The district court directed 
verdict for the government, and the Court of Appeals affirmed:*” ‘‘No 
reasonable juror could conclude that the one-and-one-half-month delay 
in reassigning the physician to another [area of health-manpower short- 
age] or the failure to obtain approval for [another job possibility] rendered 





449. Id. 

450. Id. 

For a case in which a father in arrears of child-support payments argued that he did 
not have to pay for future college expenses of his son because the child probably would 
not have been provided with a college education if the father had remained married, see 
Crawford v. Bullock, 587 So.2d 363, 367 (Ala. Civ. App. 1991). The court required the 
father to pay child support of $200 per month for future college expenses. Although the 
father alleged that his sole income was his monthly $845 Social Security payments, the 
court held that the father would sustain no undue hardship because of the apparent 
adequacy of resources the father refused to disclose. 

451. 774 F. Supp. 559 (D. Ariz. 1991). 

452. Id. at 560. 

453. Id. at 563. 

454. Id. at 562-63. 

455. 944 F.2d 216 (5th Cir. 1991). 

456. The NHSC program was established to address the maldistribution of healthcare 
workers in the United States. See 42 U.S.C. §§ 2541-254q (1988). 

457. 944 F.2d at 216. The court concluded that a reasonable jury could not have 
decided in favor of Melendez. Id. 
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impossible [his] ability to fulfill his service commitment in [another 
state].’’45* 

In Rendleman v. Sullivan,*** Rendleman, a physician, sued the Sec- 
_Yetary of the United States Department of Health and Human Services 
(HHS), seeking a declaratory judgment of non-default on a service obli- 
gation under the National Health Service Corps Scholarship Program. 
After Rendleman opened his own clinic and .refused to accept his 
assignment, HHS declared him to be in default. 

The District Court granted relief to Rendleman, and the Government 
appealed. After the Court of Appeals directed the District Court to enter 
summary judgment in favor of defendants on the issue of Rendleman’s 
default, the District Court remanded the case to HHS to determine 
whether enforcement of Rendleman’s payment obligation would be un- 
conscionable. HHS denied Rendleman’s request for a waiver of his service 
or payment obligations on the grounds of hardship or unconscionability, 
and Rendleman appealed. He claimed entitlement to a waiver because 
he had served homeless and poor patients at a low salary for six years 
in a ‘‘health manpower shortage area.’’**° Rendleman also argued that 
HHS should not have considered his wife’s salary in determining whether 
enforcement of his payment obligation would result in undue hardship. 
Finally, he claimed that treble damages were a penalty as applied to 
him. 

Upon cross-motions for summary judgment, the District Court again 
remanded the case to HHS.**' It concluded that Rendleman’s application 
for a waiver should be reconsidered on all the grounds that he asserted.* 


3. Student-Loan Collection.*® 


In United States v. Nugent,** the United States, through the Depart- 
ment of Education, brought a collection action against Nugent, who had 
defaulted on her student loans. After it had paid the lender’s claim, the 
Department of Education had been assigned all rights to the loan obli- 
gation. The district court held that the United States was not barred by 
the statute of limitations under section 2415(a) of Title 28,*® because the 
Department filed its collection claim earlier than six years after its right 
of action against Nugent accrued.** Even though the United States’ right 





458. Id. at 219. The court thus held Melendez liable for damages for failure to fulfill 
his health-service obligations. 

459. 760 F. Supp. 842 (D. Or. 1991). 

460. Id. at 845. 

461. Id. at 846. 

462. Id. For more litigation involving the NHSC program, see United States v. Arms- 
trong, 784 F. Supp. 356 (N.D. Tex. 1991). 

463. For more on student-loan collection, see United States v. Wood, 925 F.2d 1580 
(7th Cir, 1991), discussed infra at text accompanying notes 475-81. 

464. 785 F. Supp. 129 (D. Mont. 1991). 

465. 28 U.S.C. § 2415(a) (1988). 

466. 785 F. Supp. at 130. 
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of action began to accrue when it was assigned all rights to the loan, 
the district court ruled that the government’s right of action accrued 
again when Nugent made partial payments to the Department.**’ 

In Ohio Student Loan Commission v. Rodner,*® the Ohio Student Loan 
Commission, seeking recovery on a defaulted loan, sued a co-maker, 
who argued that he was released from liability for the loan under Ohio 
law because the borrower had declared bankruptcy. Determining that the 
Ohio statute at issue discharges only the bankrupt borrower’s liability, 
the Court of Appeals of Ohio held the co-maker liable for the student- 
loan obligation.*° 

In Tipton v. Secretary of Education of United States,*”° students who 
sought to have their guaranteed-student-loan obligations declared unen- 
forceable because a college allegedly was unable to provide them with 
adequate educational training sued, under the Higher Education Act, the 
Secretary of Education, the Higher Education Assistance Foundation 
(HEAF), and various lenders. Concluding that the Act did not preempt 
the students’ school-related defenses under West Virginia’s consumer- 
protection statute*”? with regard to the enforceability of loan obligations 
under the Guaranteed Student Loan Program, the district court denied 
the motion to dismiss as to each of the defendants.*”? The court also 
ruled that the Secretary and the HEAF were subject to the students’ 
school-related defenses as a matter of federal law.*” 


4. Bankruptcy.‘ 


a. Dischargeability Generally 


In United States v. Wood,*”> the government brought action to recover 
the amount due on Wood’s Health Education Assistance Loans (HEAL) 
loan after Wood obtained a general bankruptcy discharge. After ruling 
that the bankruptcy court had not determined that the nondischarge of 
Wood’s debt would be unconscionable under section 294f(g) of Title 
42,*”6 the district court granted the government’s motion on the pleadings. 





467. Id. 

468. 588 N.E.2d 304 (Ohio Ct. App. 1991). 

469. Id. at 305 (citing Onto Rev. CopE ANN. § 3351.07(A)(4) (Anderson 1990)). 

470. 768 F. Supp. 540 (S.D. W. Va. 1991). 

471. W. Va. CobE § 46A-2-103 (1989). 

472. 768 F. Supp. 553-54, 557, 563, 571. 

473. Id. at 570-71. 

For a case in which two debtors who filed for bankruptcy under Chapter 7 sought to 
recover tax refunds that the Internal Revenue Service had set off against the debtors’ 
defaulted student loans, see In re Hankerson, 133 B.R. 711 (Bankr. E.D. Pa. 1991), order 
rev'd by Hankerson v. U.S. Dep’t of Educ., 138 B.R. 473 (E.D. Pa. 1992). 

474. For more on bankruptcy, see text accompanying notes 418-30, supra; In re 
Gustafson, 934 F.2d 216 (9th Cir. 1991), discussed at text accompanying notes 347-49, 
supra. 

475. 925 F.2d 1580 (7th Cir. 1991). 

476. 42 U.S.C.A. § 294f(g) (West 1991). 








1992] HIGHER EDUCATION AND THE COURTS: 1991 129 


Woods appealed, arguing that the district court’s judgment on the plead- 
ings was improper because the bankruptcy file was not part of the 
pleadings.*” 

The Court of Appeals affirmed the district court’s decision. It held 
that the district court properly treated the bankruptcy decision as having 
been incorporated into the pleadings by Wood’s reference to the bank- 
ruptcy proceedings in his affirmative defense.*”® The Court of Appeals 
also held that section 294f(g) is self-executing; a HEAL loan is not 
discharged until all three of the conditions in section 294f(g) are satis- 
fied.479 

Noting that this was a case of first impression in the Seventh Circuit, 
the Court of Appeals then determined that section 294f(g) presumes the 
nondischargeability of HEAL loans. A debtor therefore has the burden 
of challenging that presumption by meeting all three of the requirements 
specified in section 294f(g).*®° Wood failed to meet the unconscionability 
requirement, the second of these conditiona.**' 

One debtor challenged the very meaning of ‘‘educational loan’’ under 
section 523(a)(8) of Title 11. That section provides: ‘‘A discharge under 
section 727 ... does not discharge an individual debtor from any debt 
... for an educational loan ... made under any program funded in 
whole or in part by . . . a nonprofit institution . . . .’’**? In In re Hawk- 
ins,*** Hawkins, a Chapter 7 debtor, sought to discharge $11,159 in loans 
that he had incurred to further his daughter’s college education. He 
argued that section 523(a)(8) did not apply to him because the funds 
were not used to further his education. The Bankruptcy Court ruled that 
Hawkins’ loans qualified as educational loans within the meaning of that 
section.*** The court reasoned that a contrary ruling would create a ‘“‘legal 
loophole’’ inconsistent with Congress’ intent to ‘‘preverve the financial 
integrity of educational loan programs.’’* 

In In re Sinclair-Ganos,*** the Lincoln Park Community Credit Union, 
assignee of a Chapter 7 debtor’s student loan, sought a judicial deter- 
mination that the debt was nondischargeable under section 523(a)(8). 
Stating that ‘‘a credit union is not a nonprofit institution under 11 U.S.C. 
§ 523(a)(8),’’ the Bankruptcy Court discharged the student’s loan obli- 





477. Woods also contended that the government was required to file objection to his 
debt discharge within sixty days of notice of the bankruptcy proceedings. 

478. Wood, 925 F.2d at 1582 (7th Cir. 1991}. 

479. ‘“‘Under Section 294f(g), a HEAL loan is not dischargeable in bankruptcy unless: 
1) five years have passed from the date that repayment begins; 2) the bankruptcy court 
finds that nondischarge would be unconscionable; and 3) the Secretary has waived certain 
rights.’’ Id. 

480. Id. at 1583. 

481. Id. at 1582-83. 

482. 11 U.S.C. §523(a)(8) (1988). 

483. 139 B.R. 651 (Bankr. N.D. Ohio 1991). 

484. 139 B.R. at 652-53. 

485. Id. at 653. 

486. 133 B.R. 382 (Bankr. W.D. Mich 1991). 
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gation.*®” Because credit unions are competitive lending institutions, the 
court noted, they should be treated like banks.*** 

That same provision, section 523(a)(8), provides that such educational 
loans are dischargeable only if they became due more than five years 
before the debtor filed for bankruptcy. Whether this condition has been 
met presents interesting judicial issues. In In re Barciz,*** the court found 
that any time the original repayment period of a student loan is set aside 
by an agreed modification of payments, a ‘‘suspension of the repayment 
period’’ occurs, making the loans nondischargeable under section 523 
(a)(8)(A). A suspension may, the court added, be invalid upon a showing 
that the lender or guarantor acted in bad faith.‘ 

In In re Georgina,**' a debtor sought to discharge his student loans, 
contending that the loans became due more than five years before he 
filed his Chapter 7 bankruptcy petition. The Bankruptcy Court held that 
the loans were not dischargeable under section 523(a)(8). Because the 
debtor had requested and the Higher Education Assistance Foundation 
had granted nine forbearances of his student-loan payments, totalling 
four and one-half years, the Bankruptcy Court ruled that the debtor’s 
indebtedness became due less than five years before he filed for bank- 
ruptcy.*” 


b. ‘Undue Hardship’”’ 


In the Hawkins case, discussed earlier,*** the court concluded that 
Hawkins would suffer ‘“‘undue hardship’ as contemplated by section 
523(a)(8)(B)** if forced to repay all of the educational loans; the court 
discharged all but four thousand dollars.*** It viewed Hawkins’ present 
net profit of five thousand dollars per year and his expected income as 
insufficient to enable him to repay the entire loan obligations.*** Because 
Hawkins was over $250,000 in debt when he borrowed an additional 
four thousand dollars for his daughter’s education just sixty days before 
he filed for bankruptcy, however, the Bankruptcy Court concluded that 
Hawkins should have known that he could not repay the four thousand 
dollars and refused to disharge that portion of his educational loans.*” 





487. Id. at 384. 

488. Id. 

489. 123 B.R. 771 (Bankr. N.D. Ohio 1990). 

490. Id. at 774. 

491. 124 B.R. 562 (Bankr. W.D. Mo. 1991). 

492. Id. at 564. 

For more on bankruptcy and student loans, see In Re Hankerson, 133 B.R. 711 (Bankr. 
E.D. Pa. 1991), discussed supra at note 473. 

493. 139 B.R. 651 (Bankr. N.D. Ohio 1991). See text accompanying notes 483-85, 
supra. 

494. See 11 U.S.C. § 523(a)(8)(B) (1988). 

495. 139 B.R. at 654. 

496. Id. at 653. 

497. Id. at 654. 
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In In re Webb,*® a creditor sought to except the discharge in bankruptcy 
of a debtor’s student-loan debts. The debtor contended that repayment 
of her student loans would create an undue hardship because she was 
unemployed and divorced, and supported three children. Finding that 
compelling the debtor to repay her loans would not create an undue 
hardship under section 523(a)(8), the Bankruptcy Court ruled that the 
debtor’s loans were not dischargeable. The court explained that the 
debtor likely would not remain unemployed for an extended period of 
time because she was experienced, educated and articulate. Considering 
the debtor’s temporary financial difficulties, however, the court decreased 
her monthly loan obligations.** 


c. Confirming the Plan 


In In re Smith,°° Mr. and Mrs. Smith, Chapter 13 debtors, sought 
confirmation of a thirty-six-month plan that offered to pay unsecured 
creditors thirty percent of the debtors’ student-loan obligations. The 
Bankruptcy Court refused to confirm the proposed plan. Finding that 
Mr. Smith’s financial position would improve substantially in the future, 
the court ruled that the Smiths must submit a sixty-month plan to meet 
the Bankruptcy Code’s good-faith requirement.* The court reasoned that 
Mr. Smith had a degree in accounting and expected to receive salary 
increases from his new employer.*” In the court’s view, the Smiths were 
trying merely to avoid student-loan obligations that would be nondis- 
chargeable under a Chapter 7 plan.5” 

Congress recently amended the Bankruptcy Code to eliminate differ- 
ences in the dischargeability of educational loans under Chapter 13, on 
the one hand, and Chapter 7, on the other.5° To discharge a student 
loan under a Chapter 13 plan,*° a debtor must meet the conditions 
precedent with respect to the general provisions on the dischargeability 
of student loans.°°” 

Now a Chapter 13 debtor will nearly always have a valid interest in 
giving educational loans special treatment; unless conditions for a general 
discharge are met, the educational-loan creditor will always have recourse 
against the debtor. Therefore, it will usually be proper for a Chapter 13 
plan to classify student loans specially. 





. 132 B.R. 199 (Bankr. M.D. Fla. 1991). 

. Id. at 202-03. 

. 130 B.R. 102 (Bankr. D. Utah 1991). 

. Id. at 105. 

. See 11 U.S.C. § 1325(a)(3) (1988). 

. 130 B.R. at 104-05. 

. Id. at 103, 105. 

. 11 U.S.C.A. § 1328(a)(2) (West Supp. 1991) (as amended Nov. 29, 1990). 
. Id. 

. Id. at § 523(a)(8) (West Supp. 1990). 








132 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 2 


In In re Boggan,** the court was asked to confirm a Chapter 13 
bankruptcy plan that specially classified educational loans, allowing 
payment at a higher rate than for other unsecured debts. The court noted 
that to be confirmed, a Chapter 13 plan must still pass the ‘‘best interests”’ 
test,°°° that is, the plan must give each creditor at least what it would 
receive under Chapter 7.°° Accordingly, a Chapter 13 plan may allow a 
debtor to pay a greater percentage to an educational lender than to other 
unsecured creditors, as long as other creditors do not receive less than 
they would in a Chapter 7 liquidation of the debtor’s assets. This 
necessarily means that the total payments under a Chapter 13 plan will 
always exceed the total amount required to pass the ‘‘best interests”’ 
test.5"1 Because the Standing Trustee for Boggan showed that the plan 
satisfied that test, the court confirmed the plan.5” 

In In re Saulter,** a credit union filed a motion to reconsider the 
confirmation of 2 Chapter 13 plan. The Bankruptcy Court held that the 
plan, which proposed repayment of one hundred percent to student-loan 
creditors but only ten percent to all other unsecured creditors, unfairly 
discriminated against the class of general unsecured creditors in violation 
of section 1322(b)(1) of the Bankruptcy Code. Thus, the court could not 
confirm the plan.** Similarly, the amended Chapter 13 plan in Matter 
of Tucker*** called for the payment of all claims of unsecured student- 
loan creditors and no claims of unsecured non-student-loan creditors. 


The Bankruptcy Court refused to confirm the debtors’ plan; the debtors 
failed to show that the plan’s discrimination against non-student-loan 
creditors had a reasonable basis beyond the fact that student-loan obli- 
gations are dischargeable only if the conditions in section 523(a)(8) of 
Title 11 are met.5"® 


VIII. EMPLOYMENT®?” 
A. The Employment Contract** 


In Arneson v. Board of Trustees,** Arneson, a faculty member at 
McKendre College, brought action when the Board of Trustees did not 





508. 125 B.R. 533 (Bankr. N.D. Ill. 1991). 
509. 11 U.S.C.A. § 1325(a)(4) (West 1976). 
510. See also id. at § 726 (West 1979 & Supp. 1991), which requires all unsecured 


creditors to share equally in the property of the estate whether or not their claims are 
dischargeable. 


511. 125 B.R. at 534. 

512. Id. 

513. 133 B.R. 148 (Bankr. W.D. Mo. 1991). 

514. Id. at 149, 150. But see In re Dodds, 140 B.R. 542 (Bankr. D. Mont. 1992). 

515. 130 B.R. 71 (Bankr. S.D. Iowa 1991). 

516. Id. at 73-74. 

517. For more on employment, see Scharf v. Regents of Univ. of California, 286 Cal. 
Rptr. 227 (Cal. App.), discussed at text accompanying notes 2-6, supra. 

518. For a case dealing with collective-bargaining and retirement agreements, see note 
712, infra. 

519. 569 N.E.2d 252 (Ill. App. 1991). 
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renew his employment contract. On appeal, the Board argued that the 
faculty manual was not incorporated into its contract with Arneson, 
who was employed on a year-to-year basis, and thus the Board had an 
absolute right not to renew Arneson’s contract for the following aca- 
demic year.®?° The state court of appeals found that the college hand- 
book of procedures was incorporated into Arneson’s contract; the Board 
caused him to rely on the manual as part of the rules and regulations 
to which both parties would be subject.*2 Accordingly, the Board was 
required to give him twelve months’ notice prior to the termination of 
his current contract.5?? Since Arneson received no notice, the court 
affirmed the finding of a breach of contract.5? 

The Board argued in the alternative that Arneson could not recover 
because he failed to mitigate his damages in refusing to accept the 
College’s offer of a position as chief of security. The court disagreed,**4 
finding the position beneath Arneson’s qualifications, both in experi- 
ence and in education,*** and also not similar to employment as a 
faculty instructor.5?¢ 

In Durham v. Fields,*?’ Dr. Fields, former Dean of the Community 
College of Baltimore, challenged his dismissal. Fields persuaded a judge 
and jury that his removal as a faculty member was improper, and he 
was awarded $1,750,000. The defendants appealed. 

Fields began employment with the College in 1967 and received 
tenure in 1970. From 1969 to 1978 he held both faculty and adminis- 
trative positions at the College. He was appointed the Dean of Faculty 
and Provost in 1978. In contrast with the by-laws governing tenured 
faculty, which required a one-year notice of termination, his 1980 
contract required only thirty days’ notice of termination. A 1984 agree- 
ment, which mentioned the 1980 contract, extended Fields’ appoint- 
ment to June 30, 1987. In June of 1986, Dr. Durham, the Interim 
President of the College, recommended Fields’ dismissal, and the Board 
of Trustees concurred.5?* 

On the breach-of-contract claim,**° Dr. Fields argued that because his 
termination as Dean included his termination as a faculty member, it 





520. On appeal, the Board did not argue that Arneson was not renewed for cause. Id. 
at 256. 

521. Id. at 257. 

522. Id. at 254. 

523. Id. at 257. In affirming, the court noted that the defendant did not argue in the 
alternative that the court below erred in failing to establish adequate cause for Arneson’s 
termination. Id. 

524. Id. 

525. Id. at 258. 

526. Id. The court also found that Arneson was not entitled to an award of prejudgment 
interest. Id. at 258-59. 

527. 588 A. 2d 352 (Md. App. 1991), cert denied, 593 A.2d 668 (Md. 1991). 

528. Id. at 355. 

529. Durham also alleged a violation of due process. See note 579. The court reversed 
the award of punitive damages since they were based on the constitutional and not the 
breach-of-contract claim. 588 A.2d at 362. 
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violated tenure rights that formed part of his employment contract. The 
jury awarded Fields $100,000 on this claim, and the court of appeals 
affirmed. Dr. Fields produced testimony establishing that 1) the faculty 
tenure granted in 1970 could only be terminated by the Board of 
Trustees; 2) the Board of Trustees never took such action; and 3) the 
1980 contract was not intended to affect any tenure previously granted 
because the tenure statement therein was entirely prospective. Since 
these documents were not properly contradicted, they compelled the 
conclusion that Dr. Fields indeed retained his faculty tenure. The court 
found no error in the partial summary judgment granted on the breach- 
of-contract claim.5*° 


B. The Tenure Process**' 


In Dugan v. Stockton State College,**? Penelope Dugan claimed she 
had tenure as a faculty member at Stockton State College under the 
State and County College Tenure Act.*** The Act grants tenure to faculty 
members in their academic rank when they have served for a specified 
time.*** Although Dugan held various teaching and administrative titles 
during her thirteen years at the College, she claimed her duties were 
primarily academic in nature. 

The Administrative Law Judge granted the College’s motion to dis- 
miss and the Chancellor of the State Board of Higher Education af- 


firmed. On appeal, the New Jersey Superior Court, Appellate Division, 
found a need, in determining whether she had tenure, to look beyond 
the titles Dugan held.**5 

After considering other contentions,*** the court remanded the case 
to the State Board of Higher Education for findings on the actual duties 





530. 588 A.2d at 362. 

531. For more on the tenure process, see Scharf v. Regents of Univ. of Cal., 286 Cal. 
Rptr. 227 (Cal. App. 1991) (university policy of maintaining confidentiality of sources 
involved in tenure process did not, on its face, violate the due-process or the privacy rights 
of academic employees). 

532. 586 A.2d 322 (N.J. Super. A.D. 1991). 

533. N.J. Stat. ANN. § 18A:60-7 (West 1989). 

534. Id. 

535. 586 A.2d at 324. The court also found that tenure is conferred by statute; once the 
statutory prerequisites are met, there is no further participation by the board of trustees. 
Id. at 325. 

536. The court rejected contentions that Dugan’s appeal was time-barred because she 
did not ‘‘appeal”’ from the College’s offer of a ‘‘staff position’’ rather than an instructorship 
for the academic year 1980-81. As a non-tenured faculty member, Dugan had no standing 
to assert a right to a fifth year of employment as an instructor. Id. 

In addition, Dugan did not ‘‘waive’’ her tenure claims by signing various employment 
contracts. The statute makes tenure a mandatory term and condition of employment, one 
which supersedes contract provisions. Id. 

Finally, the one-year time limit within which to appeal did not begin to run when the 
President of Stockton advised Dugan by letter in 1981 that she disagreed with Dugan’s 
claim of tenure. The letter was neither a disputed or contested matter under New Jersey 
law, nor an official action by anyone in the higher-education hierarchy from which an 
appeal could be taken. Id. 
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Dugan performed during her thirteen years at Stockton State College. 
The court noted that if her duties were academic in nature during any 
of the time periods specified in the statute, she was entitled to tenure 
and other appropriate relief.5°’ 


C. Constitutional Rights 


1. Is Process Due? 


The first inquiry, in any assessment of the extent to which procedural 
due process under the Fourteenth Amendment must be accorded, ad- 
dresses whether a property or liberty interest is involved.*** In Unger 
v. National Residents Matching Program,*** the Third Circuit Court of 
Appeals affirmed an order granting Temple University Hospital’s*° 
motion to dismiss Unger’s section-1983 claim.**1 Temple University 
admitted Unger into its graduate residency program in dermatology, 
but discontinued the program five months before Unger was scheduled 
to enter it. Unger claimed that Temple, under color of state law, thus 





537. Id. at 326. For more on the tenure process, see Scharf v. Regents of Univ. of 
California, 286 Cal Rptr. 227 (Cal. App. 1991). In Scharf, the court concluded that a 
university’s policy of maintaining the confidentiality of sources involved in the tenure 
process did not, on its face, violate the due-process or the privacy rights of academic 
employees. Id. at 235-39. 

538. See, e.g., Campbell v. Bd. of Regents of State of Kan., 770 F. Supp. 1479 (D. Kan. 
1991). In Campbell, an administrative assistant, who had left her position at a state 
university because she allegedly was sexually harassed by her supervisor and had not been 
reappointed to her position after she refused university offers to transfer her, sued university 
officials, claiming that they had deprived her of a continued right to employment in 
violation of the Due Process Clause. Because the assistant’s one-year employment contract 
with Kansas State University had expired, the district court granted the defendants’ motion 
for summary judgment on the assistant’s claim. Id. at 1491-92. The court held that the 
assistant had no legitimate expectation of continued employment and, therefore, was not 
entitled to due-process protections. Id. at 1491. (The employee’s Title VI claim survived a 
motion for summary judgment. Id. at 1486). (For a related reference, see Campbell v. 
Kansas State Univ., 780 F. Supp. 755 (D. Kan. 1991)). See Machunze v. Chemeketa 
Community College, 810 P.2d 406 (Or. Ct. App.), review denied, 815 P.2d 703 (Or. 1991). 
In Machunze, an employee of a community college, alleging, inter alia, a violation of the 
Due Process Clause, sought review of a decision not to renew her one-year contract. Holding 
that Machunze, the employee, had no expectation of automatic renewal, the Court of 
Appeals of Oregon upheld the trial court’s decision to dismiss her claims against Chemeketa 
Community College. Id. at 409, 411. Neither statute nor contract required the College to 
provide her with a due-process-type hearing. Id. 

For more on this issue, see Folse v. Delgado Comm. College, 776 F. Supp. 1133 (E.D. 
La. 1991). 

539. 928 F.2d 1392 (3d Cir. 1991). 

540. Unger voluntarily dismissed her complaint against the National Residents Match- 
ing Program. Thereafter, on behalf of the remaining defendants, Temple moved to dismiss 
Unger’s complaint for failure to state a claim. Id. at 1394. 

541. 42 U.S.C.A. § 1983 (West 1981). 
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deprived her of a liberty or property right without due process of law.*#2 

The Court of Appeals found that Unger failed to state a claim that 
Temple infringed on her liberty interest. ‘‘While the discontinuation of 
Temple’s graduate residency in dermatology no doubt inconvenienced 
Unger because she was unable to commence her studies in July, 1989, 
her complaint fail[ed] to allege that Temple’s actions seriously damaged 
her standing or associations in her community.’’*** Also, because Unger 
believed she would have been accepted into an alternate dermatology 
program, she did not allege that Temple’s actions imposed upon her a 
stigma or other disability that generally foreclosed her freedom to take 
advantage of other educational opportunities.** 

Unger also failed as a matter of law to state a claim that Temple 
deprived her of a property interest in the pursuit and continuance of 
her graduate medical education.*** Aside from her contract with Temple, 
Unger had only the abstract type of unilateral expectation that the 
Supreme Court, in Board of Regents v. Roth,*** held insufficient to 
constitute a protected property interest.5*’ 

Finally, Unger failed to state a claim that Temple deprived her of a 
property interest in her contract with Temple. Unger did not have the 
type of contract right protected under the Fourteenth Amendment, ** 
and her complaint did not allege a viable alternative.*** Unger, a 
licensed physician, had already finished a residency in internal medi- 
cine. She had at stake only further specialization within a particular 
field of medicine. The court believed that the dermatology residency 
was important to Unger, but not that she could claim an entitlement 
to it in the face of Temple’s unforeseen termination of the program.**° 





542. Physicians seeking admission into graduate medical-training programs apply to 
hospitals via the National Residents Matching Program. The program matches students 
with hospitals in a manner intended to reflect the expressed preferences of both parties. 
Each student is accepted into only one school, and each school is provided with no 
more students than it can accommodate. Thus, when Temple discontinued its program, 
Unger and presumably other students faced the unexpected need to make other plans. 
928 F.2d at 1393-94. 

543. Id. at 1396. 

544. Id. 

545. Id. at 1397. 

546. 408 U.S. 564, 92 S. Ct. 2701 (1972). 

547. 928 F.2d at 1397. See Board of Regents v. Roth, 408 U.S. 564, 577-78, 92 S. Ct. 
2701, 2709-2710 (1972) (although plaintiff had abstract concern in being rehired, he did 
not have tenure, and therefore had no property interest sufficient to trigger Fourteenth 
Amendment protection). 

548. Two general types of contract rights have been considered property rights pro- 
tected under the Fourteenth Amendment. The first arises when the contract confers a 
protected status, such as that ‘‘characterized by a quality of either extreme dependence 
in the case of welfare benefits, or permanence in the case of tenure, or sometimes both, 
as frequently occurs in the case of social security benefits.’ S & D Maintenance Co. v. 
Goldin, 844 F.2d 962, 966 (2d Cir. 1988). The second type arises when the contract itself 
provides that the state may terminate the contract only for cause. Id. at 967. 

549. Unger, 928 F.2d at 1399. 

550. Id. 
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Hers was ‘‘one of many contracts with state entities whose alleged 
breach does not support action under [section] 1983.’’5*" 

A similar result obtained in Woolsey v. Hunt.5*? In Woolsey, a former 
office supervisor and senior secretary in the Department of Medicine at 
the University of Tennessee alleged that she was discharged in 1984 
without notice and without an opportunity for a pre-termination hear- 
ing, all in violation of the Due Process Clause of the Fourteenth 
Amendment. The Court of Appeals held that Woolsey was not entitled 
to relief under section 1983, because she provided no basis for a 
constitutionally protected property interest in her continued employ- 
ment with the University.** Although a constitutionally protected prop- 
erty interest in continued employment may be created by independent 
sources such as implied contracts,*** Tennessee contract law had not 
since 1980 recognized the enforcement of implied-contract claims against 
the state.55 

In Levin v. Harleston,5** discussed earlier,**’ a tenured professor 
claimed a violation of due process. In response to his controversial 
public statements and writings, the College had failed to discipline 
students who repeatedly disrupted his courses, and his Dean had 
prohibited him from teaching one class period and had written students 
to inform them of a newly opened alternative to his course. Finally, 
the President had established an ad hoc committee to determine whether 


the professor’s conduct constituted conduct unbecoming a faculty mem- 
ber, thus warranting discipline.*° 





551. Id. Unger was left to pursue her rights under state law. Id. at 1402. 

Cf. Knecht v. Board of Trustees for State Colleges and Univ. and Northwestern State 
Univ., 591 So.2d 690 (La. 1991). In Knecht, unclassified public employees of Northwestern 
State University sued the board of trustees to recover unused and accumulated compen- 
satory leave. In 1974, the Board implemented a policy that overtime hours would be 
compensated by an hour of paid leave for every overtime hour worked. Id. at 692. In 
1980, the board revoked the policy of compensatory leave. In 1985, the plaintiffs sued 
for damages equal to the accumulated leave under a breach-of-contract theory and, 
alternatively, under the doctrine of equity. Id. 

The district court ruled that the employees had only a limited property interest in 
accrued time. The Louisiana Court of Appeals held that the employees had no property 
interest in their accrued leave. Id. The Louisiana Supreme Court reversed, holding that 
the employees had a vested contractual right in the accumulated leave and were thus 
entitled to damages and interest. Id. at 694. 

552. 932 F.2d 555 (6th Cir. 1991). 

553. Id. at 563, 568. 

554. Id. at 562. 

555. Id. at 564, 567; see generally Bishop v. Wood, 426 U.S. 341, 344, 96 S. Ct. 2074, 
2077 (1976) (‘‘the sufficiency of the claim of entitlement [to a constitutionally protected 
property interest] must be decided by reference to state law’’). 

556. 770 F. Supp. 895 (S.D.N.Y. 1991), aff'd in part and vacated in part, 966 F.2d 
85 (2d Cir. 1992). 

557. See text accompanying notes 66-81, supra. 

558. Id. at 907, 917. 

559. Id. at 911. 
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The district court held, among other things, that the defendants 
violated the Due Process Clause of the Fourteenth Amendment by 
depriving Levin of his tenure rights. The court reasoned that the College 
did not give Levin an opportunity to refute its charges against him. 
The court also found that the College’s actions damaged Levin’s rep- 
utation in the academic community and possibly foreclosed any op- 
portunity of future employment.*® [In 1992, the Second Circuit affirmed 
in part and vacated in part.5**] 


2. What Process is Due? 


The termination of academic programs and the faculty members 
involved in them, and the censure of a tenured professor occasioned 
pronouncements by the United States courts of appeals. In Texas 
Faculty Association v. University of Texas at Dallas,®* ten faculty 
members at the University of Texas at Dallas, terminated when their 
academic programs were eliminated, sued the University and certain 
University officials. Because of financial difficulties caused by decreas- 
ing enrollment, the University had terminated the Special Education 
program, the Environmental Sciences program, and all positions in 
those programs. The professors claimed a deprivation of property 
interests in violation of the Due Process Clause. The district court 
entered summary judgment in favor of the University and its officials, 
and the faculty members appealed. 

In a case of first impression, the Court of Appeals held that the 
University provided the faculty members with adequate due-process 
protections with regard to the decision to eliminate the two academic 
programs.*** In determining the necessary due-process safeguards, the 
court weighed three factors: the private interests of the affected profes- 
sors, the government’s interest, and the risk of wrongfully depriving 
the professors’ property interests through the procedures used by the 
University.5* Although the court heavily weighed the private interests 
of the professors, it noted the need to defer to the University decision 
makers in order to avoid intruding unduly into the University’s edu- 
cational process.5®* The court also found that the University’s decision 
to eliminate the two academic programs posed little risk of error.5”’ 

Based on these findings, the Court of Appeals concluded that the 
University needed to provide the faculty members only with ‘‘notice 





560. Id. at 924-25. 

561. See text accompanying note 81, supra. 

562. 946 F.2d 379 (5th Cir. 1991). 

563. Id. at 382. 

564. Id. at 386. 

565. Id. at 384 (citing Mathews v. Eldridge, 424 U.S. 319 (1976)). 

566. Id. at 386 (citing Goss v. Lopez, 419 U.S. 565 (1975); and Board of Curators v. 
Horowitz, 435 U.S. 78 (1978)). ‘‘[T]he federal courts will not use the Fourteenth Amend- 
ment as an excuse to regulate the internal affairs of public universities.’’ Id. at 385. 

567. Id. at 386. 
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and an opportunity to be heard.’’** Because the University gave the 
faculty members three years’ notice and repeatedly offered to meet with 
them to provide an opportunity to challenge the facts upon which the 
program-elimination decision was made, the University met its proce- 
dural requirements.*® 

With regard to the University’s decision to discharge the professors, 
however, the Court of Appeals held that summary judgment in favor 
of the University was inappropriate.®”° Material issues of fact remained 
concerning whether the University afforded the professors an adequate 
opportunity to be heard and gave them written statements of the reasons 
for discharges.5”’ Weighing the same three factors, the court found that 
the University’s decision to terminate the faculty members posed a 
greater risk of error.5”? The court explained that the professors were 
tenured with regard to the University as a whole and were qualified in 
other academic disciplines offered by the University.°”° 

In Newman v. Burgin,’”* Newman, a tenured professor at the Uni- 
versity of Massachusetts at Boston, sued officials of the University 
under section 1983, seeking an injunction to prevent them from en- 
forcing her censure for plagiarism. After officials of the University 
determined that one of Newman’s articles constituted objective plagia- 
rism amounting to ‘‘seriously negligent scholarship,’’ the University 
had censured her publicly and disqualified her for five years from 
serving as an administrator or a member of various academic boards. 
Newman claimed that the University had deprived her of liberty or 
property without due process of law.5”> The Court of Appeals agreed 
with the District Court’s decision that the University did not violate 
Newman’s due-process rights.5”° 

The court held that the due-process safeguards the University pro- 
vided Newman met the constitutional standard of fairness.” It stated 
that the Constitution merely requires that a person have a basically fair 
opportunity to convince the decision maker, by presenting evidence 
and confronting the arguments of others, before the decision maker 
reaches a final decision.*”* The University afforded Newman an oppor- 
tunity to challenge the allegations of plagiarism at every stage of the 
administrative process before it determined that she plagiarized and 
censured her.57? 





568. Id. at 387. 

569. Id. 

570. Id. at 389. 

571. Id. at 386-88. 

572. Id. at 386. 

573. Id. at 386-87. 

574. 930 F.2d 955 (1st Cir. 1991). 

575. She also sued one professor for slander and intentional interference with profes- 
sional, economic relationships. Id. at 963. 

576. Id. at 960, 963. 

577. Id. at 960. 

578. Id. at 961. 

579. Id. at 960. Reinforcing its holding, the Court of Appeals stated that judges should 
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D. Discrimination®®° 


1. Race and National Origin. 


In Alvardo v. Board of Trustees of Montgomery Community College,>*" 
Arcangel Alvardo, a hispanic temporary worker**? at Montgomery Com- 
munity College, brought suit against the President and the Board of 
Trustees of the College under Title VII. He claimed the defendants 
discriminated against him by refusing to promote him to a permanent 
position and by discharging him. 

Alvardo had prior experience cleaning office buildings and had been 
doing temporary cleaning work for the College. He worked full-time, 
but received no benefits beyond his wages, and his position was 
terminable at will. Less than one month after he was hired, a permanent 
position became available and Alvardo applied for it. The College gave 
the permanent position to one Marshall, a white temporary worker who 
began work two weeks after Alvardo, had been working only part-time, 
and had no prior cleaning experience.*** Alvardo continued to work as 
a temporary employee until he was fired, because, the College told 
him, there was no more work. The College, however, filled similar 
positions after discharging Alvardo. 


The district court found that the College intentionally discriminated 
against Alvardo and the College appealed. The Court of Appeals af- 
firmed, finding that the district court’s decision was not clearly erro- 
neous.*** On the failure to promote, Alvardo established a prima-facie 
case by proving: 1) he belonged to a protected group; 2) he applied for 
the position in question; 3) he was qualified for the position; and 4) 
he was rejected for the position in favor of someone not a member of 





give faculty professionals great respect and should not override an academic decision 
unless it is ‘‘a substantial departure from accepted academic norms.”’ Id. at 962. 

The court also found that since Newman sought an injunction, not damages, the 
University could not assert a defense of qualified immunity. Id. at 957. 

For more on due process, see Seminara v. Niagara County Comm. College, 565 N.Y.S.2d 
671 (N.Y. App. 1991) (college’s failure to serve notice of a hearing until seven months 
after suspension violated plaintiff’s right to a timely hearing; because her term as Library 
Director had expired, reinstatement was an inappropriate remedy, but plaintiff was 
entitled to back pay and benefits); Conard v. Univ. of Wash., 814 P.2d 1242 (Wash. App. 
1991), aff'd in part, rev’d in part, 834 P.2d 17(1992), discussed at text accompanying 
notes 734-44, infra; and Durham v. Fields, 588 A.2d 352 (Md. App.), cert. denied, 593 
A.2d 668 (Md. 1991). 

580. For a discussion of discrimination in the student context, see text accompanying 
notes 745-855, infra. 

581. 928 F.2d 118 (4th Cir. 1991). 

582. The College hired temporary workers on a day-to-day basis. Id. at 120. 

583. The court noted that Alvardo actually had to teach Marshall how to use the 
buffing machines. Id. 

584. Id. 
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the protected group under circumstances giving rise to an inference of 
unlawful discrimination.** 

The College adequately rebutted the claim by asserting that Alvardo 
was not the most qualified applicant for the job. Alvardo then estab- 
lished that the College’s reasons for not promoting him were merely 
pretextual. The appellate court deferred to the district court’s finding 
that Alvardo satisfactorily performed his duties, despite the College’s 
assertions to the contrary. When the College promoted Marshall, it 
promoted someone less qualified, and violated two College hiring 
policies.*** The court concluded that discrimination, more likely than 
not, motivated the College’s refusal to promote Alvardo.**” 

Regarding the alleged discriminatory discharge, the court found that 
here too Alvardo made out a prima-facie claim: 1) he was a member 
of a protected class; 2) he was qualified for his job and his job 
performance was satisfactory; 3) he was nonetheless fired; and 4) the 
position then remained open to similarly qualified applicants.5** The 
College rebutted these contentions at trial by asserting that Alvardo 
was discharged because of his unsatisfactory job performance. The 
appellate court deferred to the district court’s finding that Alvardo was 
told, on the day he was fired, that he was terminated due to a lack of 
work at the College. Alvardo thus established that the College’s reasons 
for discharging him were merely pretextual. Accordingly, the court 


concluded that Alvardo’s discharge was discriminatorily motivated.** 

In Bennum v. Rutgers State University, the Third Circuit too found 
pretext.5° In Bennum, a hispanic, tenured, associate professor was 
denied promotion to full professorship at Rutgers State University. He 
sued under Title VII.5" 





585. Id. at 121-22. The court noted that the components of the Title VII test vary with 
differing applications of the statute. The court accepted the district court’s modified test, 
which required Alvardo to prove the listed elements. Id. at 121. 

586. Marshall did not, as required by College policies, submit an application for the 
position. Also, when a permanent staff position became available, the College normally 
filled it with the temporary worker who ‘‘filled in’’ for the absent full-time employee. 
Although Alvardo held the position that became available, the College awarded it to 
Marshall. Id. at 120. 

587. Id. at 122. 

588. This test derives from Williams v. Cerberonics, Inc., 871 F.2d 452, 455 (4th Cir. 
1989). 

589. The court noted that although some evidence supported the College’s position, 
evidence also supported the district court’s finding in favor of Alvardo. If the evidence 
supports two views regarding the action complained of, ‘‘the factfinder’s choice between 
them cannot be clearly erroneous.’’ Id. at 123 (citing Anderson v. Bessemer City, 470 
U.S. 564, 574, 195 S.Ct. 1504, 1511 (1985) (quoting United States v. Yellow Cab Co., 
338 U.S. 338, 342, 70 S. Ct. 177, 179 (1949))). 

The court also affirmed the district court’s award of attorneys’ fees to Alvardo. Id. 

590. 941 F.2d 154 (3d Cir. 1991), cert. denied, 112 S. Ct. 956 (1992). 

591. Bennum also alleged a violation of § 1981. For a discussion of that aspect of the 
case, see text accompanying notes 633-39, infra. 
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The Court of Appeals concluded that the district court did not commit 
error in holding Rutgers liable to Bennum for unlawfully discriminating 
against him under Title VII.5** It found that Rutgers’ nondiscriminatory 
reasons for not promoting Bennum were merely a pretext; Rutgers had 
applied a higher standard to Bennum than it had to Somberg, another 
candidate who had been promoted to the rank of full professor.5% 
Although Bennum had published more articles in fewer years than 
Somberg, Rutgers rated the quantity of Bennum’s research lower than 
that of Somberg .5% 

The plaintiff in Villanueva v. Wellesley College®® was less successful. 
Villanueva, a Mexican-American former college faculty member at Wel- 
lesley College, sued the College, claiming that it denied him tenure 
and terminated his employment as a result of discrimination based, 
among other things, on race, color, and national origin.®* 

The Court of Appeals approved the District Court’s summary judg- 
ment in favor of the College, holding that Villanueva presented no 
genuine issue of. material fact as to the College’s alleged discrimina- 
tion.5*” It found that the College denied Villanueva’s tenure because he 
was not sufficiently outstanding in any of the categories the College 
used to determine promotion to tenure.** The court then concluded 
that Villanueva failed to show, by a preponderance of the evidence, 
that the College’s reason for denying tenure was merely a pretext for 
discrimination or was obviously or manifestly unsupported.*”° 

Several 1991 cases alleged so-called ‘‘reverse discrimination.’’ In 
Bachman v. Board of Trustees of University of District of Columbia,®° 
Bachman, a white male who was denied promotion to full professor at 
the University of the District of Columbia, sued members of the Board 
of Trustees under Title VII. In a selection process in which each 
applicant was ranked by a Departmental Promotions Committee and 
then recommended by the College-wide Committee, only the two high- 
est-ranking black applicants were recommended for promotion to full 
professor in the academic year 1985-86. Based on the Committee’s 
recommendations, the Board did not promote Bachman to full professor. 





592. Id. at 180. 

593. Id. at 179. 

594. Id. 

595. 930 F.2d 124 (1st Cir.), cert. denied, 112 S. Ct. 181 (1991). 

596. He also alleged sex and age discrimination. 

597. Id. at 132. 

598. In making its tenure decisions the College considered: teaching, scholarship, 
position in the departmental structure, external professional activities, and service to the 
College community. Id. at 129. 

599. Id. at 131. The Court of Appeals added that it hesitated to intrude upon academic 
freedom and that its task was not to determine which of the candidates would have been 
the College’s best choice for tenure promotion. Id. at 129, 131. 

For more on discrimination and pretext, see Al-Hashimi v. Scott, 756 F. Supp. 1567, 
1578, 1580-81 (S.D. Ga. 1991). 

600. 777 F. Supp. 990 (D.D.C. 1991). 
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The District Court found the Board’s decision based at least partially 
on racial discrimination in violation of section 703(a)(1) of Title VII. 
It ruled that Bachman met his burden of persuasion, because the Board’s 
argument that it did not racially discriminate against Bachman was not 
worthy of credence.*? Finding Bachman the most qualified candidate 
for promotion to full professor, the District Court ordered back pay of 
$11,787.53 and a payment of $1,768.13 to his retirement fund.*° 

The court listed many reasons for its decision. First, because the 
relative weight given to each of the criteria used in the promotion 
process™ changed annually after the candidates were known, the proc- 
ess was “‘ripe for manipulation.’’®°* Second, the College-wide Commit- 
tee based its recommendations on the quantity rather than the quality 
of the accomplishments that each candidate listed in the 1985-86 
promotion process.®® Third, the Dean who chaired the College-wide 
Committee expressed personal opinions that he disfavored the promo- 
tion of Bachman and that he preferred certain black candidates.*” 
Fourth, the court found that the Dean manipulated the secret ballots of 
the Committee members so that he knew for whom each committee 
member voied.®* 

In Silver v. City University of New York,®® a white male professor 
filed a reverse-discrimination action against the University, its Board 
of Trustees and University officials based on their selection of candi- 
dates for distinguished professorships. The professor alleged that he 
was denied appointment as a distinguished professor because of his 
race (and sex) in violation of Title VII of the Civil Rights Act of 1964. 
The district court entered summary judgment for the defendants, and 
the professor appealed. 

Because the professor provided insufficient evidence of discriminatory 
intent or purpose, the Court of Appeals affirmed. It held that the 
University’s internal memorandum stating that lists of candidates for 
distinguished professor ‘‘should include a very significant representa- 
tion of minorities and females’’ did not establish a discriminatory 
motive.**® The court also found that the circumstances of the denial 
did not provide evidence of discrimination.*' Although the denial of 





601. Codified at 42 U.S.C.A. § 2000e-2(a)(1) (West 1981). 777 F. Supp. at 997. 

602. Id. at 996. 

603. Id. at 997. 

604. The criteria that the committees used in the selection process to rank the candi- 
dates for promotions were the following: departmental evaluation; scholarship; profes- 
sional growth; University service; college and departmental service; community service; 
and teaching. Id. at 995. 

605. Id. at 992, 996. 

606. Id. at 996. 

607. Id. at 993, 996. 

608. Id. at 996. 

609. 947 F.2d 1021 (2d Cir. 1991). 

610. Id. at 1022. 

611. Id. 
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such a position to Silver was accompanied by the posthumous appoint- 
ment of a black female scholar, the court believed this added nothing 
of probative value because the appointment was entirely honorary.*’? 

A third ‘‘reverse-discrimination’’ case arose in the context of an 
‘‘unapproved affirmative-action plan.’’ In July 1979, Wayne State Uni- 
versity hired Gordon Smith, a black male, and Betty Reisman, a white 
female, as assistant professors in the University’s College of Educa- 
tion.** Both contracts were renewed twice more for one-year terms.** 
In November 1982, beginning her fourth year at the University, Reisman 
applied for tenure.** Shortly thereafter, the University informed Reis- 
man that her contract would not be renewed and that her employment 
would end on August 31, 1983.°° Smith’s contract, however, was 
renewed for another one-year term.®” In May 1983, Reisman’s request 
for tenure was denied.*® 

Reisman sued the University, claiming that it failed to renew her 
contract pursuant to an affirmative-action policy that had not been 
approved by the Civil Rights Commission and that, therefore, any 
consideration of race by the defendant violated the law.*’® Addressing 
the effect of the non-approved affirmative-action plan, the Michigan 
Court of Appeals, citing Rappal v. Department of Treasury,®° noted 
the Michigan rule that a party who fails to obtain approval of an 
affirmative-action plan may not on that point alone be held liable; 
failing to obtain approval merely precludes the plan from serving as a 
statutory defense.*?? As to the University’s plan, the court held that 
‘‘an unapproved affirmative action plan is not invalid and that actions 
taken pursuant to an unapproved plan are not discriminatory per se.’’®° 

The court found that in order to establish a prima facie case of race 
discrimination, the plaintiff must present sufficient evidence to show 
that race was not only ‘‘a factor’? in the decision not to renew her 
contract, but rather the ‘‘determining factor.’’®* This the plaintiff had 
failed to demonstrate.®*5 The court explained that the University made 





612. Id. Because Silver failed to show racially discriminatory intent or purpose, his 
section 1983 claim also failed. 

613. Reisman v. Regents of Wayne State University, 470 N.W.2d 678, 681 (Mich. App. 
1991), appeal denied sub nom. Reisman v. Bd. of Governors of Wayne State Univ., 489 
N.W.2d 82 (1992). 

614. Id. 

615. 

616. 

617. 

618. Id. 

619. Id. at 683. 

620. 413 N.W.2d 751 (Mich. App. 1987). 

621. 470 N.W.2d at 683. 

622. Id. at 684. 

623. Id. 

624. Id. at 686. 

625. Id. 
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its decision during a time of ‘‘budgetary crisis’’ and that, since both 
Reisman and Smith were members of protected classes, the University 
faced charges of discrimination whatever choice it made.*®6 

How critical a role race played became an issue as well in Foster v. 
University of Arkansas.’ Foster, a black former employee of the Uni- 
versity of Arkansas, sued his supervisor, the University, and members 
of the University’s Board of Trustees under Title VII and sections 1981 
and 1983, alleging that he was fired because of his race. The District 
Court entered a jury verdict in favor of the defendants, and Foster 
appealed. 

The Court of Appeals held that the jury could have reasonably 
concluded that the University would have discharged Foster regardless 
of his race.** It found that Foster’s unsatisfactory job rating in 1987 
and his deficiencies in technical knowledge and communication skills 
were sufficient, objective evidence to support his discharge.®® The 
court also concluded that the district court’s jury instructions were 
correct.®° The district court had asked the jury to determine whether 
race was ‘‘the determining factor’ in Foster’s discharge instead of ‘‘a 
determining factor.’’®" 

Three cases assessed contractual rights under section 1981.%? In 
Bennum v. Rutgers State University,** discussed earlier,** a hispanic, 
tenured, associate professor was denied promotion to full professorship 
at Rutgers State University. He sued, claiming that Rutgers violated his 
right under section 1981 to be free of discrimination in contracting.** 

The Court of Appeals held that he could not prevail on his section 
1981 claim.** Stating that an employee’s promotion must create a 





626. Id. For more on alleged reverse discrimination in employment, see Folse v. 
Delgado Comm. College, 776 F. Supp. 1133 (E.D. La. 1991). 

For a case involving alleged reverse discrimination in a student context, see Baker v. 
Bd. of Regents of State of Kan., 768 F. Supp. 1436 (D. Kan. 1991). In Baker, an 
unsuccessful medical-school applicant brought a civil-rights action against a medical 
school, claiming reverse discrimination (and discrimination based on physical disability). 
Concluding that the case was barred by the two-year statute of limitations, the district 
court granted the University of Kansas Medical School’s motion for summary judgment. 
Id. at 1438, 1442. The plaintiff's cause of action accrued when he received the letter 
denying him admission to the Medical School. Id. at 1438-39. Also, the court ruled that 
the statute of limitations should not be extended under the doctrine of equitable tolling. 
Id. at 1442. 

627. 938 F.2d 111 (8th Cir. 1991). 

628. . at 114-15. 

629. . at 113-14. 

630. . at 116. 

631. Id. at 115. 

632. 42 U.S.C. § 1981 provides: ‘‘All persons ... shall have the same right ... to 
make and enforce contracts, to sue, be parties, [and] give evidence . . . as is enjoyed by 
white citizens ... .”’ 

633. 941 F.2d 154 (3d Cir. 1991), cert. denied, 112 S. Ct. 956 (1992). 

634. See text accompanying notes 590-94, supra. 

635. He also alleged a violation of Title VII. See text accompanying notes 590-94, 
supra. 

636. Id. at 170. 
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distinctly new relationship with the employer in order to create a new 
contract for the purposes of section 1981,” the court concluded that 
promoting a tenured associate professor to full professor at Rutgers did 
not create a new contract under section 1981.°** The differences between 
the duties of the two positions were too minute.®*° 

Plaintiffs alleging discriminatory discharge under section 1981 fared 
no better. In Al-Hashimi v. Scott,®° Al-Hashimi, a former tenured 
assistant professor at Paine College, sued the College’s President and 
its Board of Trustees, claiming that the defendants discharged him 
because of his race, among other things,“ in violation of section 1981. 
(The College contended that it had terminated Al-Hashimi because of 
his poor performance as a professor). 

The district court granted summary judgment in favor of the President 
and the Board on the section 1981 claim.*? Because Al-Hashimi claimed 
that the College breached the conditions of his employment contract 
rather than claiming that the College prevented him from enforcing his 
contract rights, the court concluded that he had no cognizable cause 
of action under section 1981.3 It reasoned that section 1981 ‘‘‘expressly 
prohibits discrimination only in the making and enforcement of con- 
tracts.’’’®*4 Claims of discriminatory demotion or discharge, accordingly, 
are not cognizable under section 1981.*° 

So too in McBride v. Loyola University of Chicago.** McBride, a 
black phlebotomist discharged by Loyola University for excessive ab- 
senteeism, filed suit against Loyola, alleging that it racially discrimi- 
nated against her in violation of section 1981 because similarly situated 
white employees were not discharged. The District Court held that 
section 1981 forbids racial discrimination only in the formation and 
enforcement of contracts. McBride’s claims related to the terms and 
conditions of her employment, and not to the formation or enforcement 
of contracts. They were therefore not actionable under section 1981.%*” 

[A 1991 amendment to section 1981, however, added subsections (b) 
and (c). Subsection (b) reads, ‘‘For purposes of this section, the term 
‘make and enforce contracts’ includes the making, performance, mod- 
ification, and termination of contracts, and the enjoyment of all benefits, 





637. Id. at 168 (citing Patterson v. McLean Credit Union, 491 U.S. 164 (1989)). 

638. Id. at 170. 

639. Id. 

640. 756 F. Supp. 1567 (S.D. Ga. 1991). 

641. Al-Hashimi also alleged discrimination in violation of the Age Discrimination in 
Employment Act of 1967 (ADEA) and Title VII. 

642. Id. at 1576, 1582. 

643. Id. at 1572-73, 1576, 1582. 

644. Id. at 1573 (quoting Patterson v. McLean Credit Union, 491 U.S. 164, 176 (1989)). 

645. Id. at 1573 (citing Thompkins v. DeKalb County Hosp. Auth., 916 F.2d 600, 601 
(11th Cir. 1990); and Sherman v. Burke Contracting, Inc., 891 F.2d 1527, 1534-35 (11th 
Cir.), cert. denied, 111 S. Ct. 353 (1990)). 

646. 773 F. Supp. 1582 (N.D. Ill. 1991). 

647. Id. at 1583. 
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privileges, terms, and conditions of the contractual relationship.’’®*] 


2. Handicap. 


In three cases reaching the federal courts of appeals, plaintiffs un- 
successfully alleged discrimination on the basis of handicap. In Eastman 
v. Virginia Polytechnic Institute and State University,**® Eastman, a 
handicapped employee at Virginia Polytechnic Institute and State Uni- 
versity, sued the University for compensatory and punitive damages 
under section 504 of the Rehabilitation Act of 1973.°° Eastman claimed 
that she experienced pain and suffering when the University transferred 
her from the office of the Dean of the College of Arts and Sciences to 
the University library. Finding that Eastman’s complaint was time- 
barred, the District Court entered summary judgment for the University. 

The Court of Appeals agreed with the District Court’s dismissal of 
Eastman’s complaint. First, the court found no reason to issue a de- 
claratory judgment, because Eastman had retired and had not requested 
back pay.®*' The Court of Appeals then held that section 504 of the 
Rehabilitation Act does not provide for compensatory damages due to 
pain and suffering or for punitive damages.** It explained that Congress 
did not intend the Rehabilitation Act to be a statutory tort with a broad 
range of monetary relief.* 

In the second case, Brousard-Norcross v. Augustana College Associ- 
ation, Augustana College employed Linda Brousard-Norcross as an 
assistant professor in its Education Department from 1982 to 1989.°* 
In 1987 Brousard-Norcross’s application for tenure was denied.** Brou- 
sard-Norcross filed an action against Augustana College, alleging un- 
lawful handicap discrimination under the Rehabilitation Act of 1973.%° 
The District Court granted the defendants’ motions for summary judg- 
ment on the Rehabilitation Act claim.*”’ 

On appeal, the Court of Appeals for the Eighth Circuit held that 
Brousard-Norcross failed to establish a prima-facie case of handicap 





648. See 42 U.S.C.A. § 1981(b) (West Supp. 1992). 

649. 939 F.2d 204 (4th Cir. 1991). 

650. Section 504 is codified at 29 U.S.C.A. § 794(a) (West Supp. 1992), and provides, 
‘“‘No otherwise qualified individual with handicaps . . . shall, solely by reason of her or 
his handicap, be excluded from participation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiving Federal financial assistance 


651. Eastman, 939 F.2d at 206. 

652. Id. at 209. 

653. Id. at 208-09. 

654. Brousard-Norcross v. Augustana College Ass’n, 935 F.2d 974, 975 (8th Cir. 1991). 

655. Id. 

656. 29 U.S.C. § 794 (1988). The plaintiff also alleged sex discrimination under Title 
VII and the Equal Pay Act of 1963. See text accompanying notes 663-76, infra. The 
plaintiff also filed several pendent state-law claims, which the District court dismissed. 
935 F.2d at 975. 

657. 935 F.2d at 975. 
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discrimination.*** Brousard-Norcross alleged that she suffered from ret- 
initis pigmentosa and was legally blind.*° The court found, however, 
that Brousard-Norcross alleged no facts giving rise to an inference of 
unlawful handicap discrimination; Brousard-Norcross’s single example 
of a negative remark from a colleague about her failure to take an 
assignment—one difficult for her to accept due to her eyesight—was 
‘“‘too slender a reed upon which to base an inference of unlawful 
discrimination.’’*° 

Finally, in the third case, an art instructor at Merced Community 
College alleged that the College and its officials failed to accommodate 
her handicap of high blood pressure and grant her a leave of absence. 
Finding that the record did not give rise to genuine issues of material 
fact with respect to this allegation, the Ninth Circuit affirmed summary 
judgment for the defendants on this claim.*® 


3. Gender. 


In Brousard-Norcross v. Augustana College Association,®* Linda 
Brousard-Norcross’s application for tenure was denied.*** Brousard- 
Norcross filed an action against Augustana College, alleging, in addition 
to the handicap discrimination discussed ealier,*** unlawful sex dis- 
crimination under Title VII of the Civil Rights Act of 1964.%* The 
District Court granted the defendants’ motions for summary judgment 


respecting the Title VII claim.**’ Brousard-Norcross appealed.** 

The Court of Appeals for the Eighth Circuit stated that a Title VII 
plaintiff must: establish a prima facie case of discrimination. Once 
established, the burden of production shifts to the defendant to show 
a legitimate, non-discriminatory reason for the employment action.* 





658. Id. at 979. 
659. Id. at 978. 
660. Id. at 979. 
661. Sischo-Nownejad v. Merced Comm. College, 934 F.2d 1104 (9th Cir. 1991). 
662. Id. at 1113-14. The court also awarded costs on appeal to the appellant and 
denied the defendant’s request for attorney’s fees and costs. Id. at 1114. 
663. 935 F.2d 974 (8th Cir. 1991). 
664. Id. at 975. 
665. See text accompanying notes 654-60, supra. 
666. 42 U.S.C. §§ 20002-2 (1988). The plaintiff also alleged a violation of the Equal 
Pay Act of 1963, 29 U.S.C. § 206 (1988). 
The Court affirmed the District Court’s grant of summary judgment to the defendants 
with regard to this claim: 
Where the plaintiff's salary is marginally smaller than one comparator and 
marginally larger than another comparator, in a setting such as this where 
legitimate factors upon which to base salary differentials (e.g., scholarly work 
and teaching performance) can result in finely calibrated evaluations, a sub- 
missible Equal Pay Act claim has not been established. 
667. 935 F.2d at 975. 
668. Id. 
669. Id. 
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The court, expressing reluctance to evaluate a tenure decision on the 
merits, stated that ‘‘judicial review of such decisions is limited to 
whether the tenure decision was based on a prohibited factor.’’*”° The 
defendants supported their motion for summary judgment with evidence 
of Brousard-Norcross’s negative student evaluations and negative re- 
commendations from some of her Education Department colleagues.*®”! 

Brousard-Norcross claimed that the first justification offered by the 
defendants for her tenure denial, negative student evaluations, was only 
a pretext for unlawful sex discrimination, since most of her evaluations 
were favorable. The court noted that although most of the student 
evaluations done in 1987 praised Brousard-Norcross, many others were 
‘highly critical.’’®? The court stated: 


It is not for us to determine what constitutes a sufficient amount 
of negative feedback from students before a denial of tenure is 
justified; we will not sit as a ‘super personnel council’ to review 
tenure decisions. Suffice it to say that student reaction is a legit- 
imate, nondiscriminatory factor on which to evaluate tenure can- 
didates.*®7* 


Brousard-Norcross claimed that the second reason given by the de- 
fendants for her tenure denial, the negative recommendations of her 
colleagues, was also pretextual. Brousard-Norcross alleged that the 
majority of letters from colleagues supported her tenure application, 
and that two of the negative recommendations came from males in the 
Department who had allegedly made sexist remarks in the past.*’* The 
court responded that Brousard-Norcross did ‘‘not create a triable issue 
of pretext by showing that most of her colleague letters in her tenure 
file support her tenure bid.’’®’> The court based its reasoning on the 
fact that no one who chaired the Education Department while Brousard- 
Norcross was in it formally supported her tenure application. The 
negative comment of a woman who had chaired the department, con- 
stituting the ‘‘‘kiss of death’ when it comes to tenure decisions,’’ could 
not seriously be alleged to result from sex discrimination.*”* 

In Sischo-Nownejad v. Merced Community College District,*’” Sischo- 
Nownejad, an art instructor, brought discrimination claims against 
Merced Community College and its officials. She alleged that the 
defendants harassed her and subjected her to different treatment re- 





670. Id. at 976. 

671. Id. 

672. Id. Brousard-Norcross provided no evidence that the student-evaluation forms 
were themselves gender-biased in any way. Id. 

673. Id. 

674. Id. at 978. 

675. Id. 

676. Id. 

677. 934 F.2d 1104 (9th Cir. 1991). 
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garding class assignments and other working conditions because, among 
other things,®* of her sex. During the period in question she was the 
only female full-time faculty member in the art department. The district 
court granted summary judgment to the defendants, holding that Sischo- 
Nownejad failed to prove a prima facie case of intentional discrimina- 
tion. 

On appeal, the Court of Appeals for the Ninth Circuit first noted that 
on summary judgment Sischo-Nownejad had the burden of showing a 
prima facie case, and, once the employer articulated a legitimate, 
nondiscriminatory reason for its actions, Sischo-Nownejad had to raise 
a genuine factual issue regarding whether the articulated reason was 
pretextual.®”? Believing that she met her burden on the Title VII claim, 
the Ninth Circuit reversed and remanded that claim.*° The court also 
found that the same evidence sufficient to create a genuine issue of 
material fact for claims under Title VII sufficed for purposes of her 
section 1983 claim.*' The court did not need to decide the claim of 
intentional sex discrimination under the Fair Employment and Housing 
Act, finding the standard the same as under Title VII.®*? 

Allegations of so-called ‘‘reverse discrimination’’ surfaced in the 
context of sex, as well as race,®** discrimination. In one case,®** a former 
faculty member at Wellesley College who alleged that he was denied 
tenure and terminated due to, among other things,®*° his sex, met 
summary judgment at the hands of the district court. The First Circuit 
affirmed. The faculty member presented no genuine issue of material 
fact as to the College’s alleged discrimination.*** The court found that 
the College denied tenure because the faculty member was not suffi- 
ciently outstanding in any of the categories the College used to deter- 
mine promotion to tenure.®’ The court then concluded that the faculty 
member failed to show, by a preponderance of the evidence, that the 
College’s reason for denying tenure was merely a pretext for discrimi- 
nation or was obviously or manifestly unsupported.*®* 





678. She also claimed both age and handicap discrimination. See text accompanying 
notes 661-62, supra, and note 712. 

679. Id. at 1110. 

680. Id. at 1112. 

681. Id. at 1113. The court also reversed and remanded this claim. Id. 

682. Id. Indeed, the court noted that liability is found more readily here than under 
Title VII. Id. The court also awarded costs on appeal to the appellant and denied the 
defendant’s request for attorney’s fees and costs. Id. at 1114. 

683. See supra notes 600-26 and accompanying text. 

684. Villanueva v. Wellesley College, 930 F.2d 124 (1st Cir.), cert. denied, 112 S. Ct. 
181 (1991). 

685. He also alleged race, color, national origin, and age discrimination. See supra 
notes 595-99 and accompanying text. 

686. 930 F.2d at 132. 

687. In making its tenure decisions, the College evaluated five categories: teaching, 
scholarship, position in the departmental structure, external professional activities, and 
service to the College community. Id. at 129. 

688. Id. at 131. The Court of Appeals added that it hesitated to intrude upon academic 
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In the second reverse-discrimination action,®° a white male alleged 
that he was denied a distinguished professorship on the basis of sex 
(as well as race®°). The district court entered summary judgment for 
the defendants, and the professor appealed. 

Because the professor provided insufficient evidence of discriminatory 
intent or purpose, the Court of Appeals affirmed. It held that the 
University’s internal memorandum stating that lists of candidates for 
distinguished professor ‘‘should include a very significant representa- 
tion of minorities and females’’ did not establish a discriminatory 
motive.®? The court also found that the circumstances of the denial 
did not provide evidence of discrimination.*? Although the denial of 
such a position to the professor was accompanied by the posthumous 
appointment of a black female scholar, the court believed this added 
nothing of probative value because the latter appointment was entirely 
honorary.®** 

A federal court in Pennsylvania put limits on the evidence a plaintiff 
might introduce to show gender discrimination. In Garvey v. Dickinson 
College,®°* Garvey, a former drama professor at Dickinson College, sued 
the College, its dean, and her immediate supervisor. Garvey alleged 
that she was sexually harassed and subjected to gender discrimination 
while employed by the College. The district court granted, in part, the 
defendants’ motion in limine to exclude some of the evidence.®* The 
court found some evidence of the supervisor’s alleged harassment of 
others relevant to showing his attitude toward women and his treatment 
of them at the College.®* Incidents very remote in time or too attenuated 
from Garvey’s situation, the court noted, were not relevant.®”” The court 
thus limited admissibility to those incidents involving persons in the 
drama department.*®* 

The court found evidence relating to the College’s hiring and review 
practices relevant to show a practice of discrimination against women.**® 
Garvey could therefore introduce such evidence to the extent that it 
showed discrimination or discriminatory intent.” 





freedom and that its task was not to determine which of the candidates would have been 
the College’s best choice for tenure promotion. Id. at 129, 131. 

For more on discrimination and pretext, see Al-Hashimi v. Scott, 756 F. Supp. 1567, 
1578, 1580-81 (S.D. Ga. 1991). 

689. Silver v. City Univ. of N.Y., 947 F.2d 1021 (2d Cir. 1991). 

690. See text accompanying notes 609-12, supra. 

691. 947 F.2d at 1022. 

692. Id. 

693. Id. 

694. 763 F. Supp. 799 (M.D. Pa. 1991). 

695. Id. at 801. 

696. Id. 

697. . at 801-02. 

698. . at 802. 

699. 

700. Id. The court deferred a ruling on matters involving privilege and evidence of 
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4. Age.” 


In Crozier v. Howard,’ a tenured professor (to whom the Age 
Discrimination in Employment Act (ADEA) did not apply)’”™ at Central 
State University sought to prohibit the Board of Regents for Oklahoma 
Colleges from exercising a policy mandating retirement at the age of 
seventy. The professor claimed that the policy violated his Fourteenth 
Amendment rights. The Board of Regents provided evidence that mental 
and physical abilities particularly decline past the age of sixty-five. The 
professor provided no authority to support his claims. 

Holding that the professor did not demonstrate a substantial likeli- 
hood of success on the merits of his claim, the District Court denied 
his motion for a preliminary injunction.” The court explained that the 
mandatory retirement policy rationally advances the State’s interest in 
getting the most effective and qualified professors.” 





the personal lives of Dickinson employees. Id. 

For other proceedings in this case, see 761 F. Supp. 1175, 763 F. Supp. 766, and 775 
F. Supp. 788 (M.D. Pa. 1991) (plaintiff failed to establish prima facie case of retaliatory 
discharge; even if she did, defendants produced legitimate, non-discriminatory bases for 
discharge; plaintiff failed to show a continuing violation allowing recovery despite filing 
action after statute of limitations expired). 

For a case in which a former administrative assistant at a state university sued the 
university and certain university officials, alleging that her supervisor sexually harassed 
her in violation of Title VII of the Civil Rights Act of 1964, see Campbell v. Bd. of 
Regents of State of Kan., 770 F. Supp. 1479 (D. Kan. 1991). Finding that the assistant 
presented a material issue of fact concerning whether, under Title VII, she was sexually 
harassed by alleging that her supervisor slapped her on the buttocks and knew that such 
conduct was unwelcome, the district court denied Kansas State University’s motion for 
summary judgment. Id. at 1486. For a related case, see Campbell v. Kansas State Univ., 
780 F. Supp. 755 (D. Kan. 1991). In Campbell, a female administrative assistant, who 
was sexually harassed by her supervisor at Kansas State University in violation of Title 
VII of the Civil Rights Act of 1964, sought recovery from the University. The district 
court held Kansas State University liable for its employee’s sexual harassment. Id. at 
764. The court reasoned that the University knew of its employee’s inappropriate conduct 
but did nothing to correct the harassment or to prevent it from recurring. Id. at 763. See 
Lipsett v. Univ. of Puerto Rico, 759 F. Supp. 40 (D.P.R. 1991), in which the court found 
that the alleged acts of sexual harassment and discrimination by senior residents of the 
University’s General Surgery Residency Training Program were performed under ‘‘color 
of state law.’’ As such, they could be the basis for supervisory liability under section 
1983. The interns who made the comments at issue ranked above Lipsett in the Surgery 
Program, and Program policy clothed them with supervisory powers over her. Their 
conduct ‘‘‘related to the state authority conferred on [them]’’’ and to the nature of the 
duties and powers assigned to them. Id. at 51 (citing Murphy v. Chicago Transit Authority, 
638 F. Supp 464, 468 (N.D. Ill. 1986)). For a discussion of this case at an earlier stage, 
see Fernand N. Dutile, The Law of Higher Education and the Courts: 1986, 14 J.C. & 
U.L. 303, 351 (1987). 

701. For a case involving insurance coverage for violations of the Age Discrimination 
in Employment Act, see Andover Newton Theological School, Inc. v. Continental Casualty 
Co., 930 F.2d 89 (1st Cir. 1991), discussed at text accompanying notes 283-88, supra. 

702. 772 F. Supp. 1192 (W.D. Okla. 1991). 

703. Id. (citing 29 U.S.C. § 631(d)). 

704. Id. at 1193. 

705. Id. 
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How does the ADEA’s statute of limitations apply to early-retirement 
plans? The Equal Employment Opportunity Commission brought suit, 
in E.E.O.C. v. City Colleges of Chicago, challenging the early-retirement 
plan of the City Colleges of Chicago.” The E.E.O.C. claimed that City 
Colleges adopted the plan as a subterfuge to discriminate on the basis 
of age. The district court granted summary judgment for the defendants, 
holding that the suit, brought in 1988, was untimely because the 
ADEA’s two-year statute of limitations began to run when the plan was 
adopted in 1982.7” 

EEOC argued on appeal that the plan was facially discriminatory and 
therefore could be challenged at any time; such a system ‘‘by definition 
discriminates each time it is applied.’’°* The Court of Appeals stated 
that in Lorance v. AT & T Technologies, Inc” the Supreme Court 
rejected the assertion that a new limitations period begins with each 
application of an employee benefit plan that is illegal due to the 
discriminatory intent underlying its adoption.”*° The Seventh Circuit 
also refused to confine Lorance to Title VII suits that challenged sen- 
iority systems’™ and, therefore, affirmed summary judgment for the 
defendants.” 


E. Workers’ Compensation 


In Snead v. Harbaugh,’ Snead, a law professor at the University of 


Richmond Law School, sued Harbaugh, the Dean of the Law School, 
and other law professors, alleging defamation and conspiracy to injure 
his name and reputation. Ruling that Virginia’s Workers’ Compensation 





706. 944 F.2d 339 (7th Cir. 1991). 

707. 740 F. Supp. 508 (D. Ill. 1990). 

708. See Lorance v. A.T. & T. Technologies Inc., 490 U.S. 900, 109 S. Ct. 2261 (1989). 
The E.E.O.C. believed the City Colleges’ plan was facially discriminatory because it 
expressly provided lesser benefits for older workers. E.E.O.C., 944 F.2d at 342. 

709. 490 U.S. 900 (1989). 

710. 944 F.2d at 342. 

711. Id. at 343. 

712. Id. For more on statutes of limitation and age discrimination, see Walker v. 
Columbia Univ. in the City of New York, 756 F. Supp. 149 (S.D.N.Y. 1991). In Walker, 
an employee retired in 1978 at age sixty-five, as mandated by an expired collective- 
bargaining agreement between a university and a labor union, and then in 1988 brought 
suit against the university for breach of a new, retroactive collective-bargaining agreement 
executed in 1979, which extended the mandatory retirement age to seventy. The District 
Court dismissed the employee’s complaints as barred by the statute of limitations. The 
court held that the cause of action accrued when the new agreement was executed in 
1979, because the employee should reasonably have become aware of the facts surround- 
ing the alleged breach at that time. 

For more on age discrimination generally, see Sischo-Nownejad v. Merced Comm. 
College Dist., 934 F.2d 1104 (9th Cir. 1991), discussed at text accompanying notes 661- 
62 and 677-82, supra; Villanueva v. Wellesley College, 930 F.2d 124 (ist Cir. 1991), 
discussed at text accompanying notes 595-99 and 684-88, supra; and Al-Hashimi v. Scott, 
756 F. Supp. 1567 (S.D. Ga. 1991), discussed at text accompanying notes 640-45, supra. 

713. 404 S.E.2d 53 (Va. 1991). See text accompanying notes 208-13, supra. 
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Act presented Snead’s exclusive remedy, the trial court sustained the 
defendants’ demurrer because the court lacked jurisdiction. 

On appeal, the Supreme Court of Virginia held that Snead was not 
entitled to any damages under the Act.’"* The court noted that the Act 
applies to an employee who sustains an “‘injury by accident’’ arising 
in the course of employment.’** Although intentional torts committed 
by co-workers are within the penumbra of ‘‘accident’’ under the Act, 
Snead’s damages claims, including injury to reputation, did not fall 
within the Act’s definition of ‘‘injury.’’”** The Supreme Court inter- 
preted ‘‘injury’’ as either a physical or mental condition that affects an 
employee; Snead’s defamation action was not based on a physical or 
mental injury.”” The court ruled, however, that Snead’s defamation 
action was not exclusively within the jurisdiction of the workers’ 
compensation statutes.’”'® 


F. Wrongful Discharge—Remedies 


In Frye v. Memphis State University,”* Frye, a tenured professor at 
Memphis State University, appealed from the award of damages for his 
wrongful termination. The chancery court limited damages to the one 
year following the wrongful termination, because Frye failed to seek 
comparable employment between the time of his wrongful discharge 
and his reinstatement nine years later. 


On appeal, the Tennessee Supreme Court held that Frye did not fail 
to exercise reasonable diligence in mitigating damages.’”*° Frye was ‘‘a 
tenured professor, a highly protected employment status under the law, 
whose specialty was such that his professional reputation was perhaps 
his most valued asset.’’’?? The court found that the press release issued 
at the time of Frye’s termination, which essentially accused him of 
theft and fraud, the extensive media coverage of his firing, and the 





714. Id. at 56. 

715. Id. at 54 (citing VA. CopE ANN. § 65.1-7 (Michie 1987)). 

716. Id. at 54, 56. 

717. Id. at 55. For a discussion of mandatory service fees under the First Amendment, 
see Lehnert v. Ferris Faculty Ass’n, 111 S. Ct. 1950 (1991); and Weaver v. Univ. of 
Cincinnati, 942 F.2d 1039 (6th Cir. 1991), both discussed at text accompanying notes 
27-41, supra. 

718. Id. For a case in which a widow sought workers’ compensation benefits arising 
out of the death of her husband, a former custodian at Berkshire Community College, 
see Case of Larocque, 582 N.E.2d 959 (Mass. App. Ct. 1991). The widow alleged that 
her husband's telephone conversation with the dean of the College was related to his 
fatal heart attack, which occurred at home two weeks after the College terminated his 
employment. The Appeals Court held that the widow was not entitled to any benefits, 
because her husband’s fatal heart attack did not occur in the course of his employment 
with the College. Id. at 961. 

719. 806 S.W.2d 170 (Tenn. 1991). 

720. Id. at 173. 


721. Id. at 173-74. Frye was a professor of industrial-organization psychology. Id. at 
174. 
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investigation the ethics committee began into his licensing association 
would have obviously made it difficult, if not impossible, for Frye to 
locate a job commensurate with his professional capacity.’? Addition- 
ally, Frye’s established consulting business would have been adversely 
affected had he left the area for other employment. His decision not to 
pursue employment opportunities was reasonable.’ 


IX. ADVERSE ACADEMIC AND DISCIPLINARY DECISIONS724 


A. Academic 


In Imperiale v. Hahnemann University,”25 Imperiale, a former resident 
physician at Hahnemann University Hospital, sued the University under 
section 1983, claiming that the University revoked his medical degree 
in violation of the Fourteenth Amendment. The University had revoked 
Imperiale’s degree after discovering that he had not passed the first 
part of his licensure examination. Concluding that the University did 
not act under color of state law, the district court held that Imperiale 
could not recover damages under section 1983.77 Noting that ‘‘[t]he 
symbiotic relationship test requires that [Imperiale] allege significant 
state involvement with Hahnemann beyond state funding and regula- 
tion,’’ the court concluded that the University’s relationship with Penn- 
sylvania did not satisfy that test.”2”? The district court also ruled that 
Pennsylvania could not be deemed responsible for the University’s 
revocation of Imperiale’s medical degree under the close-nexus test.’2* 
{In 1992, the Third Circuit affirmed.’] 





722. Id. at 174. 
723. Id. The court went further, noting that: 
to hold to the contrary would be tantamount to requiring an employee who has 
been wrongfully fired to conduct a nationwide job search. The burden on the 
employee would be sufficiently onerous to prohibit recovery of damages against 
the employer who wrongfully discharged him. It takes little imagination to 
recognize that there is probably suitable employment somewhere in the United 
States, but it would be absurd for the law to expect an individual to search for 
and accept a position potentially thousands of miles away from his home. 
Id. For more on this issue, see Gross v. Bd. of Educ. of Elmsford Union Free School 
Dist., 571 N.Y.S.2d 200 (Ct. App. 1991). 

724. For a case involving the unsuccessful challenge to the termination of a graduate 
residency program in dermatology, five months prior to the scheduled entry into the 
program by the plaintiff, see Unger v. National Residents Matching Program, 928 F.2d 
1392 (3d Cir. 1991), discussed at text accompanying notes 539-51, supra. 

725. 776 F. Supp. 189 (E.D. Pa. 1991), aff'd, 966 F.2d 125 (3d Cir. 1992). 

726. Id. at 200. 

727. Id. at 197. 

728. Id. at 199-200. Declining to exercise supplemental jurisdiction over Imperiale’s 
pendent state-law claims, the district court remanded those claims to state court. Id. at 
200. 

729. 966 F.2d 125 (3d Cir. 1992). 

For a case in which a former doctoral student challenged Fordham University’s decision 
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B. Disciplinary 


Colby College, a private college which banned fraternity membership 
and activity, disciplined students for violating the College’s ban. The 
college students, nineteen members or pledges of the unauthorized 
fraternity, brought action against the College under the Civil Rights Act 
in Phelps v. President and Trustees of Colby College.”*° The students 
sought both legal and equitable damages.’”** The superior court denied 
the relief, and the students appealed. 

The Supreme Judicial Court of Maine affirmed, holding that the Maine 
Civil Rights Act provides no remedy against private parties for inter- 
fering with the exercise or enjoyment of rights of free speech or 
association.”*? Considering both the language of the Act and the legis- 
lative history, the court found it ‘‘evident that the Act was intended to 
remedy existing rights rather than create, for the first time, a right of 
free expression and free association applicable to relationships between 
private parties.’’’ 

In Conard v. University of Washington,”** Conard and Fudzie, two 
football players at the University of Washington, sued the University 
for breach of contract and the University, their coach and his wife for 
contractual interference after their athletic scholarships were not re- 
newed. Terms of the scholarships required both athletes to retain good 





to dismiss him from its Economics Doctoral Program, claiming that the dissertation 
committee that graded his thesis was arbitrary and capricious, see Aranoff v. Fordham 
Univ., 567 N.Y.S.2d 18, appeal denied, 575 N.Y.S.2d 454 (App. Div. 1991). Because 
the student’s claim was time-barred, the Supreme Court, Appellate Division, affirmed 
the trial court’s decision to dismiss the action. Id. Moreover, under its written policies, 
the University was not required to review the merits of the work the student submitted 


on his application for readmission; disenrolled students merely have the right to reapply. 
Id. at 19. 


730. 595 A.2d 403 (Me. 1991). 

731. The students requested injunctive relief from the sanctions imposed by Colby and 
an award of damages under the Maine Civil Rights Act, 5 ME. Rev. Stat. ANN. §§4681- 
83 (Supp. 1990), for Colby’s alleged intentional use of threats. intimidation, or coercion 
in an attempt to interfere with the students’ exercise of their rights of free expression 
and association guaranteed by the U.S. and Maine constitutions. 595 A.2d at 404. 

732. Id. at 407. ‘‘The Maine Civil Rights Act stopped short of authorizing Maine courts 
to mediate the disputes between private parties exercising their respective rights of free 
expression and association.’ Id. 

733. Id. at 406. The court was mindful that its decision limits the potential utility of 
the Act as a means of combatting the actions of so-called hate groups. Id. at 407. As the 
court commented, ‘‘[E]ven the most intolerant members of our society, however, enjoy, 
subject to the limitations imposed by law, the right of free speech and association.”’ Id. 

The court also noted that if it adopted the Massachusetts interpretation of its Civil 
Rights Act, and applied the rest of the statute as it was written, it would ultimately be 
forced to mediate between two groups of peaceful demonstrators, both exercising their 
First Amendment rights, if either intended to interfere with the other. Id. at 408. The 
Maine Civil Rights Act, the court believed, did not envision that the court would 
undertake such a task. Id. 

734. 814 P.2d 1242 (Wash. Ct. App. 1991). 
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standing at the University.”*5> After Conard and Fudzie committed as- 
saults on campus and were arrested more than once for other incidents, 
their football coach recommended that the University not renew their 
scholarships. Only Fudzie requested an administrative hearing when 
the two athletes were notified that their scholarships were not renewed. 
The University’s Financial Aid Committee upheld the nonrenewal of 
Fudzie’s scholarship.’ 

The Washington appellate court affirmed the trial court’s dismissal 
of Conard’s claims, because he failed to request an administrative 
hearing and did not meet the University’s academic requirements for 
renewal of financial aid.”*”7 The court also agreed with the trial court’s 
dismissal of Fudzie’s claim against the football coach.” The court 
reversed the trial court’s dismissal of Fudzie’s claims against the Uni- 
versity .’*° 

The court first ruled that the University did not breach Fudzie’s 
scholarship contract; the contract clearly offered a one-year financial 
award with a conditional renewal.” The court, however, concluded 
that, under the University’s policy and the scholarship agreement, 
Fudzie was entitled to due-process safeguards before his scholarship 
was discontinued.”** The court found that the University failed to 
provide Fudzie with minimum due-process requirements, including a 
written, timely notice of the University’s reasons for nonrenewal; a 
hearing conducted by a neutral decision-maker; and a written decision 
after the hearing, providing the basis for that decision and the deter- 
minations of contested facts.”42 Neither Fudzie nor the Committee, the 
court noted, was sufficiently informed of the facts concerning Fudzie’s 
misconduct: ‘‘No one knew whether or not Fudzie had been vindicated 
in the incidents, as he claimed.’’’ [In 1992, the Supreme Court of 
Washington affirmed in part and reversed in part; protected property 
interests in the renewal of financial-aid awards were not created by the 
financial-aid contract, any explicit understanding or the procedural 
devices offered by the University or the National Collegiate Athletic 
Association.”“*] 





735. Id. at 1243-44. 

736. Id. at 1245. 

737. Id. 

738. Id. The court found that the coach acted within the proper scope of his employ- 
ment. Id. at 1248. 

739. Id. at 1245. 

740. Id. at 1246. 

741. Id. 

742. Id. at 1246-47 (citing Morrissey v. Brewer, 408 U.S. 471, 489 (1972)). 

743. Id. The Court of Appeals rejected the University’s contention that, under the 
Higher Education Administrative Procedure Act, WAsH. REV. CoDE ANN. § 28B.19 (West 
1982) (repealed 1989), Fudzie’s claim was barred because he did not exhaust available 
administrative remedies. 814 P.2d at 1248. Because Fudzie had not been suspended or 
expelled, he did not fall within the Act’s language. Id. 

744. 834 P.2d 17 (Wash. 1992). 
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X. DISCRIMINATION—STUDENTS 


A. Race, Color, National Origin 


In Knight v. State of Alabama,’** the United States and individual 
plaintiffs brought action under Title VI of the Civil Rights Act of 1964746 
and the Fourteenth Amendment”’ to desegregate colleges and univer- 
sities in Alabama.” The United States contended that the vestiges of 
racial discrimination had not been eradicated from the Alabama system 
of higher education.’*® The United States alleged that Alabama required 
absolute segregation in all institutions of public education until the 
middle 1960s and that its legislative and executive branches actively 
resisted attempts to change these requirements until mandated by court 
order.”°° Specifically, the United States asserted that Alabama had not 
acted to eliminate the dual system of higher education because of its 
failure to hire qualified black instructors or to appoint qualified black 
administrators, its failure to provide adequate funding to black insti- 
tutions in order to ameliorate decades of neglect, and its admissions 
policies and operating procedures that perpetuated white-only institu- 
tions.”51 

The individual plaintiffs maintained that Alabama’s de jure segre- 
gation constituted one aspect of a broader official state policy of white 
supremacy to exclude black citizens from its higher-education institu- 
tions.’*? Specifically, they alleged that the relatively small number of 
blacks holding doctoral and professional degrees resulted from the 
restriction of historically black universities’ (HBUs) missions with re- 
spect to graduate and professional programs and blacks’ inability to 
surmount institutionalized resistance at historically white universities 
(HWUs).”** Consequently, both the United States and the individual 
plaintiffs sought a court-directed plan aimed at eradicating these ves- 
tiges of Alabama’s dual system of higher education. 





745. 787 F. Supp. 1030 (N.D. 1991). 

746. 42 U.S.C. § 2000(d) (1988) et seq. 

747. U.S. Const. amend. XIV, § 2. 

748. In December, 1985, the district court in Alabama entered an order in which it 
found that Alabama operated a racially dual system of higher education until at least 
1967 and failed to eliminate the vestiges of that racially discriminatory system. United 
States v. Alabama, 628 F. Supp. 1137 (N.D. Ala. 1985). In October, 1987, the Eleventh 
Circuit reversed and remanded. It held, inter alia, that the United States’ complaint 
should be dismissed without prejudice, that the plaintiffs’ Title VI claim should be 
dismissed without prejudice, and that a new trial should take place if the United States 
and the individual plaintiffs refiled their claims. United States v. Alabama, 828 F.2d 
1532 (11th Cir. 1987), cert. denied, 487 U.S. 1210 (1988). 

749. Knight v. Alabama, 787 F. Supp. 1030, 1053 (N.D. Ala. 1991). 

750. Id. 

751. Id. at 1053-54. 

752. Id. at 1051. 

753. Id. at 1053. 
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The district court described vestiges as situations ‘‘which carry on 
the racial injuries associated with segregation.’’’** The court also rec- 
ognized that vestiges of a prior discriminatory system might no longer 
perpetuate segregation but serve legitimate and necessary educational 
functions.”*> The court held that when a state has maintained by law a 
dual school system based on race, the Fourteenth Amendment requires 
the state to take the necessary steps to ‘‘eliminate from public schools 
all vestiges of state-imposed segregation.’’’** The court concluded that 
the proper standard addressed whether the state and its institutions 
have ceased their intentionally discriminatory conduct, adopted race- 
neutral practices, and eliminated, to the extent possible, the vestiges 
of the prior dual system.7°’ 

The district court addressed several of the allegedly discriminatory 
policies and characteristics of Alabama’s institutions. The court held 
that Alabama’s prior use of the ACT (American College Testing) ad- 
missions test to thwart federally mandated desegregation shifted the 
burden of proof to the defendants to prove by a preponderance of the 
evidence that the use of the ACT does not result in an impermissible 
impact on black students.”** The court found that all the defendants, 
except Auburn University,” met their burden. The court stated that 
although the ACT may have a negative impact on black students seeking 
to attend Alabama’s HWUs, this alone does not render use of the ACT 
test unconstitutional.” The court indicated that Auburn was under no 
legal obligation to reach a predetermined level or percentage of black 
students in order to defeat a Title VI or Fourteenth Amendment claim 
based on alleged vestiges of discrimination.”™ 

The district court also found that all of Alabama’s predominantly 
white universities, with the exception of Auburn, showed a marked 
improvement in black enrollment over the past twenty years. The court 
held that, again except with regard to Auburn, the plaintiffs failed to 
support their claim that black enrollment in Alabama’s HWUs consti- 
tutes a vestige of segregation.”® 

The district court also held that the current composition of the various 
boards of trustees does not represent a vestige of discrimination. More- 
over, recent appointments were neither designed to ensure the racial 





754. ~ at 1353. 

795... id. 

756. Id. at 1356, quoting Swann v. Board of Education, 402 U.S. 1, 15 (1971). 

FOF . a 1357. 

758. . at 1153. 

759. The court noted that Auburn’s admissions requirements are more ‘‘draconian’’ 
than those of any other Alabama university. Auburn’s failure to use a sliding scale for 
regular freshman admission or a well conceived conditional admissions policy dispro- 
portionately affects black applicants adversely. See 787 F. Supp. at 1165-66. 

760. Id. at 1165. 

761. Id. at 1166-67. 

762. Id. at 1291. 
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identity of any particular institution nor intended to impede the deseg- 
regation of any institution.’® 

The United States challenged the constitutionality of an Alabama 
statute creating Alabama’s Board of Trustees.’** The provision mandated 
that ‘‘at least one-half of the board shall be from the prevailing minority 
population of the state.’’’*> The court held that the provision violated 
the Equal Protection Clause of the Fourteenth Amendment.’® 

The district court then ordered: 1) that Auburn review and augment 
its black faculty and administrative-employment policies; 2) that Ala- 
bama modify its funding formula; 3) that Alabama eliminate all vestiges 
of discrimination at Alabama State University and Alabama A & M 
University and report its proposals to the court; and 4) that Auburn 
modify, in good faith, its admissions policies to eliminate a dispropor- 
tionate impact on black applicants.’*’ 

In Kashani v. Purdue University,” Kashani, an Iranian graduate 
student, brought a civil-rights action against Purdue University and its 
officials, challenging his dismissal from a doctoral program in electrical 
engineering.”® The district court entered judgment for the defendants. 
The court noted that Kashani twice failed the Ph.D. examination, and 
that ‘‘this failure must be folded in to the inability of the plaintiff to 
muster strong support from his major professor . . . and his declining 
class rankings in graduate courses.’’””° Reviewing Kashani’s trial testi- 
mony, the court found categorically that Kashani did not cite the effect 
of the so-called Iranian hostage crisis to excuse his failing the doctoral 
examination.””! Instead, the court found, Kashani’s reliance on the 
Iranian crisis to explain his inability to pass the examination and his 





763. Id. at 1335. 

The district court also held that under the Civil Rights Restoration Act of 1987, 42 
U.S.C. § 2000(d)-4a (1988), when the federal government extends financial assistance to 
part of a college or university, or public system of higher education, the Act covers all 
the operations of the institution or education system because Congress intended the 
broadest interpretation of Title VI. 787 F. Supp. at 1364. Therefore, the court can impose 
system-wide liability on the defendants, although the United States and the Knight 
plaintiffs may not be able to highlight any one particular program. Id. at 1364-65. 

764. The individual plaintiffs and Alabama State University disputed the United States’ 
position on this point. See 787 F. Supp. at 1372. 

765. ALA. CoDE § 16-50-20(a) (1986). 

766. 787 F. Supp. at 1374-75. 

767. Id. at 1377-79. For related subsequent proceedings, see Knight v. Alabama, 1992 
WL 249345 (N.D. Ala.). 

768. 763 F. Supp. 995 (N.D. Ind. 1991). 

769. The district court held that the Eleventh Amendment barred Kashani’s claims for 
damages and reinstatement. The Court of Appeals reversed and remanded. Kashani v. 
Purdue Univ., 813 F.2d 843 (7th Cir. 1987). 

770. Kashani, 763 F. Supp. at 998. The court noted further that Kashani’s doctoral 
program was terminated in February, 1981 and that this case was originally brought in 


February, 1983. Since February, 1981, Kashani completed a law degree. Id. 
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lowered grades was an afterthought.’ The court found that the record 
disclosed no basis for finding intentional discrimination against Kashani 
by any of the officials at Purdue University.’” 

During 1991 so-called ‘‘reverse discrimination’’ claims relating to 
student financial aid garnered judicial attention. In Washington Legal 
Foundation v. Alexander,’’* the Washington Legal Foundation and 
seven white college and law students sued the United States Department 
of Education, alleging that the Department had failed, as required under 
Title VI, to prevent ‘‘educational institutions receiving federal funding 
from discriminating on the basis of ‘race, color, or national origin.’’’””5 
The plaintiffs argued that colleges and universities were awarding, in 
violation of Title VI, scholarships available exclusively to Native-Amer- 
ican, Hispanic, and African-American students. Contending that they 
also had rights of action against the Department under the Administra- 
tive Procedure Act’ and the Mandamus Act,’” the plaintiffs sought, 
besides a declaratory judgment, a judicial order that the Department of 
Education issue rules and regulations prohibiting educational institu- 





772. Id. at 999. The court noted further that Kashani’s argument ‘‘had much of the 
earmarks of an afterthought of a plaintiff who, in the interim, was in the process of 
obtaining a law degree.’’ Id. 

773. Id. at 1000. 

774. 778 F. Supp. 6? (D.D.C. 1991). 

For a case in which an hispanic former biochemistry student in a university’s doctoral 
program claimed that the university racially discriminated against him in violation of 42 
U.S.C. § 1981 (1988) and breached its contract with him under state law when it 
discharged him from the doctoral program, see Love v. Duke Univ., 776 F. Supp. 1070 
(M.D.N.C. 1991), aff'd, 959 F.2d 231 (4th Cir. 1992). The district court granted the 
University’s motion for summary judgment on all claims. Id. at 1075. The court explained 
that the University Bulletin, the alleged contract, was merely a university policy requiring 
graduate students to complete an oral, preliminary examination by the end of the third 
academic year. Id. Even if a contract existed, ‘‘allegations of discriminatory discharge 
are not actionable under § 1981.’’ Id. at 1075 (citing Williams v. First Union Nat’! Bank 
of North Carolina, 920 F.2d 232, 234 (4th Cir. 1990)). Moreover, the plaintiff failed to 
show that the discharge stemmed from racial discrimination rather than academic defi- 
ciency. Id. at 1073-74. 

The court emphasized that great deference should be given to professional schools in 
decisions concerning enrollment, course requirements and termination. Id. at 1074. 

For more on section 1981 in the student context, see Jackson v. Drake Univ., 778 F. 
Supp. 1490 (S.D. Iowa 1991). In Jackson, a student-athlete maintained that the University, 
through its head coach, violated his section 1981 rights when it intentionally threatened 
to revoke the student-athlete’s scholarship, physically and mentally abused him and 
deemphasized his education. The district court noted that section 1981 prohibits racial 
discrimination in the making and enforcement of contracts. Since Jackson’s claim con- 
cerned post-contract conduct by the University and did not allege that the University 
impaired his ability to enforce his contract, the student-athlete was not entitled to recover 
under section 1981. 

For more on section 1981, see text accompanying notes 632-48, supra. 

775. 778 F. Supp. at 68 (quoting The Civil Rights Act of 1964, 42 U.S.C. § 2000d 
(1988)). 

776. 5 U.S.C. § 704 (1988). 

777. 28 U.S.C. § 1361 (1988). 
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tions from awarding such scholarships. They also asked the district 
court to supervise the Department in enforcing Title VI’s alleged policy 
against the scholarships. 

The district court held that the plaintiffs had no cause of action 
against the Department.’ Title VI implies no cause of action against 
the federal government in order to terminate a discriminatory fund,’ 
the court concluded.’*° The court explained that the plaintiffs demanded 
remedies that were too broad to support a suit against an enforcing 
agency.”*? 

The Administrative Procedure Act creates a general right of review 
of ‘‘agency action for which there is no other adequate remedy in a 
court.’’’*? Noting that, in specific factual contexts, Title VI provides an 
adequate remedy against particular university discriminators receiving 
federal funds, the district court ruled that the plaintiffs had no right of 
action under the Administrative Procedure Act.’** The court also con- 
cluded that the plaintiffs’ demands were premature, because the De- 
partment had not yet completed its evaluation of the scholarships at 
issue.”** Because the plaintiffs’ suit addressed the complex problem of 
providing both racially neutral programs and equal educational oppor- 
tunities for minorities, the district court ruled that the Department was 
entitled to make and enforce the initial policy and legal determina- 
tions.”*5 Judicial interference would unduly burden the Department’s 
policy-making and enforcement process.7®* 

In a second such case, Podberesky v. Kirwan,’®’ a freshman at the 
University of Maryland at College Park (UMCP) challenged the Univ- 
ersity’s Banneker scholarship program, which provided full financial 
support for four years of college and was available only to black 
students. Podberesky met the minimum eligibility requirements but was 
denied a scholarship because he was not black. Consequently, Podber- 
esky sued the University and its president under sections 1981 and 
1983, and under Title VI. 

The District Court of Maryland granted defendants’ motion for sum- 
mary judgment. Because Title VI is coextensive with the Fourteenth 
Amendment, the court evaluated the Banneker program under the Equal 





778. 778 F. Supp. at 72. 

779. Id. at 69 (citing Cannon v. Univ. of Chicago, 441 U.S. 677, 715 n.51 (1979)). 

780. Id. 

781. Id. at 69-70 (citing Women’s Equity Action League v. Cavazos, 906 F.2d 742, 
748-50 (D.C. Cir. 1990)). 

782. 5 U.S.C. § 704 (1988). 

783. 778 F. Supp. at 70, 72. 

784. Id. at 70. 

785. Id. at 71. 

786. Id. Because other adequate relief was available, the court ruled that the plaintiffs 
had no right of injunctive relief against the Department under the Mandamus Act. Id. at 
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Protection Clause.”** Under the standard of strict scrutiny, the court 
found that the University demonstrated a compelling interest in reme- 
dying the effects of past discrimination. Because the Office of Civil 
Rights (OCR) had made findings of the University’s discrimination— 
indeed the University was involved in desegregation litigation with the 
OCR—the University had adequately shown a history of discrimina- 
tion.7® 

Additionally, the court reasoned that the Banneker program was 
narrowly tailored, as required by Supreme Court precedent.”” First, the 
court found that the Banneker program was necessary for relief and 
that alternative remedies would be ineffective. Second, although the 
Banneker program was not very flexible and was of indeterminate 
duration, the University intended to continue the Banneker scholarships 
only until OCR completed its review. Also, because of UMCP’s dis- 
criminatory history, Podberesky could not argue that the University 
granted too many Banneker scholarships. Finally, the Banneker program 
did not impose a significant hardship on other individuals.”™ 

The court concluded that section 1981 allows constitutional affir- 
mative-action programs. Finally, the court dismissed Podberesky’s sec- 
tion 1983 action because, since that provision was only a means of 
enforcing Fourteenth Amendment rights, Podberesky’s rights had not 
been violated.’ [In 1992, the Fourth Circuit reversed and remanded.’%] 


B. Gender and Sexual Orientation 


1. Gender. 


In United States v. Commonwealth of Virginia,” the United States 
sued the Commonwealth of Virginia, the Virginia Military Institute 
(VMI), and others, challenging VMI’s all-male admissions policy. The 
Government alleged that, as a state-supported institution, VMI’s exclu- 


sion of women violated the Equal Protection Clause of the Fourteenth 
Amendment.7%> 





788. Podberesky, 764 F. Supp. at 371. 

789. Id. at 372. 

790. Id. at 375 (referring to United States v. Paradise, 480 U.S. 149 (1987)). 

791. Id. at 375-76. 

792. Id. at 377. 

793. 956 F.2d 52 (4th Cir. 1992). 

For more on reverse discrimination, see Davis v. Halpern, 768 F. Supp. 968, 983-84 
(E.D.N.Y. 1991) (denying a law school’s motion for summary judgment with regard to 
reverse discrimination claims, under section 1981, of a white male who had unsuccess- 
fully applied for admission. 

794. 766 F. Supp. 1407 (W.D. Va. 1991), vacated, 1992 WL 251441 (4th Cir.). 

795. The United States brought suit on behalf of a female high-school graduate who 
wished to attend VMI. Id. at 1408. 
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The District Court held that VMI could maintain its all-male admis- 
sions policy.’** It reasoned that VMI’s single-sex policy and its unique 
and rigorous educational method represented a legitimate way of di- 
versifying Virginia’s system of higher education, and that excluding 
females was substantially related to that objective.” 

Based on many findings, the court recognized single-gender diversity 
in education as a legitimate and important state interest.” First, the 
District Court found that VMI provided substantial evidence to support 
its contention that single-gender education at the undergraduate level 
benefits both males and females.”° Empirical evidence showed that 
both males and females more likely attain academic and professional 
success at single-sex institutions. Second, the court found that con- 
verting VMI to a coeducational institution would ‘‘distract the male 
students from their studies.’’®° Finally, the court reinforced its decision 
by stating that the ‘‘adversative’’ educational system at VMI would be 
significantly altered if it were forced to admit women and accommodate 
their needs and interests.*" [In 1992, the Fourth Circuit vacated the 
trial court’s judgment,®” holding that Virginia could continue to finance 
VMI only if the state compelled VMI to admit women or offered women 
a similar institution or program elsewhere.®™] 

In Klepper v. Ohio Board of Regents,*** Klepper, an undergraduate 
student at Ohio State University, sought to have statutes, which required 
males born after 1959 to register with the selective service in order to 
receive state-subsidized tuition rates and instructional grants, declared 
unconstitutional under the Equal Protection Clause of the Ohio Consti- 
tution. Klepper also sought to enjoin the University from enforcing the 
statutes. 

Upon cross appeals, the Ohio Supreme Court held that the statutes 
at issue did not violate the Ohio Constitution.* The court concluded 
that the statutes encouraged selective-service registration, a legitimate 
state interest.*°° The court also concluded that to advance that interest 
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the statutes affected a reasonable class of persons.®” Finally, the court 
held that the statute denying in-state tuition rates to those males who 
did not register for selective service did not violate the Ohio Consti- 
tution, since the statute did not inflict punishment without a criminal 
proceeding.®* 


2. Sexual Orientation. 


In Steffan v. Cheney,®® Steffan, a former midshipman of the United 
States Naval Academy and an admitted homosexual, sued Secretary of 
Defense Cheney, seeking a judicial determination that the Defense 
Department’s regulations prohibiting those with a homosexual orien- 
tation from attending the Naval Academy or serving in the Navy violated 
equal-protection rights under the Fifth Amendment. Before the Acad- 
emy discharged him because of his homosexual orientation, Steffan had 
resigned. To obtain his diploma from the Academy, Steffan also sought 
a judicial determination that his resignation from the Naval Academy 
was null and void. 

Holding that the Defense Department’s regulations against homosex- 
uals did not violate equal protection, the district court granted summary 
judgment in favor of Cheney.**® The court ruled that Steffan was not a 
member of a suspect class entitled to a higher level of judicial scru- 
tiny.**! Although it refused to say that homosexuals always choose their 
sexual orientation, the court stated that sexual orientation is more than 
likely a mutable characteristic.*’? The court further reasoned that even 
if science could prove that homosexual orientation was immutable, 
homosexuals as a group enjoy significant political influence in today’s 
society .°" 

Applying a rational-basis review, the district court ruled that the 
Defense Department’s regulations prohibiting homosexuals from serving 
in the Navy rationally furthered legitimate governmental purposes.*" 
The court explained that the regulations maintain good order, discipline 
and morale in the Armed Forces and enable those living in close 
conditions to bathe and undress without ‘‘fear or embarrassment that 
they are being viewed as sexual objects.’’*'® Noting that the HIV ‘‘‘ep- 
idemic has predominantly been confined to people participating in 
behaviors such as homosexual sex,’’’ the court decided that the regu- 
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lations also protected the health and welfare of those serving in the 
Armed Forces.**® 


C. Handicap 


Courts of appeals addressed the elusive concept of ‘‘reasonable ac- 
commodation’”’ of disabilities in two challenging contexts. In Nathanson 
v. Medical College of Pennsylvania,®*? Nathanson, a medical student, 
sued the Medical College of Pennsylvania (MCP) under section 504 of 
the Rehabilitation Act of 1973,*® claiming that MCP failed reasonably 
to accommodate her continuing back and neck injuries.**® After regis- 
tering at MCP during the fall of 1985 and attending classes for only 
four days, Nathanson asked MCP whether she could defer further 
attendance until the next academic year; she was experiencing severe 
muscle spasms in her shoulders and back from sitting in MCP’s class- 
room seats.*?° MCP granted her a one-year leave of absence. After 
attending only two days of classes in the fall of 1986, Nathanson left 
MCP because of her continuing back problems. 

The Court of Appeals reversed the district court’s summary judgment 
in favor of MCP on Nathanson’s claim under the Rehabilitation Act.®' 
The relevant part of the Rehabilitation Act provides: ‘‘No otherwise 
qualified individual with handicaps in the United States ... shall, 
solely by reason of her or his handicap, be excluded from the partici- 
pation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance.’’*?? 
The court concluded that an issue of material fact remained as to 
whether Nathanson was ‘‘denied the benefits of’’ or was ‘‘subjected to 
discrimination’ under MCP’s program.®?% 

The Court of Appeals particularly noted two disputed issues. First, 
a genuine issue of material fact existed as to whether MCP knew or 
had reason to know that Nathanson was handicapped under the Re- 
habilitation Act.*** A person is handicapped for the purposes of the Act 
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818. 29 U.S.C. § 794(a) (1988). 
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821. Id. at 1392. 

822. The Rehabilitation Act of 1973, § 504, 29 U.S.C. § 794(a) (1988). Because MCP 
stipulated that Nathanson was handicapped, the Court of Appeals did not address that 
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if she ‘‘has a physical or mental impairment which substantially limits 
one or more of such person’s major life activities ... .’’®?> The court 
explained that Nathanson had notified MCP that her neck and back 
injuries prevented her from learning, which is considered a ‘‘major life 
activity.’’*?° Questions also remained as to whether Nathanson specifi- 
cally had requested MCP to accommodate her disability.*®?’ 

Second, an issue of material fact existed as to whether MCP provided 
Nathanson with reasonable accommodation:*** ‘‘If MCP’s failure to 
provide a suitable seating arrangement [made] its program effectively 
unavailable to [Nathanson], then that failure could constitute ... a 
violation of the Rehabilitation Act.’’*?? The Court of Appeals found that 
the following questions of fact remained: (1) did Nathanson assume the 
responsibility to find her own seating accommodations; (2) did Nathan- 
son leave MCP before it could reasonably accommodate her; and (3) 
could MCP reasonably have accommodated Nathanson without suffering 
an undue hardship?®*° 

In a second case®*! concerning ‘‘reasonable accommodation,’’ Wynne, 
a dyslexic student at Tufts University School of Medicine, sued the 
University for allegedly discriminating against him in violation of the 
Rehabilitation Act.**? The School of Medicine had dismissed Wynne 
after he failed eight of fifteen first-year courses and two more of the 
same courses during a second attempt to finish the first-year program.®* 
Wynne’s handicap impaired his ability to take multiple-choice exams.*** 
Specifically, Wynne claimed that the University discriminated against 
him by failing to provide an alternative to written multiple-choice 
examinations in order to accommodate his handicap. 

The district court granted the University’s motion for summary judg- 
ment.®*5 Because Wynne was not able to meet all requirements of the 
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826. 926 F.2d at 1383; see 45 C.F.R. § 84.3(j)(2)(ii) (1991). 

827. 926 F.2d at 1382. 

828. Id. at 1383 (citing Alexander v. Choate, 469 U.S. 287 (1985)). 

829. Id. at 1385. 

830. Id. at 1385-86. 

On remand, the defendant’s motion for partial summary judgment was granted. Finding 
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833. Id. at 21-22. Under Tufts’ guidelines, the School of Medicine may dismiss a 
student after five course failures. Id. at 21. 

834. Id. 

835. Id. at 20. 





168 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 2 


School of Medicine, the district court held that he was not an ‘‘other- 
wise qualified’’ handicapped individual under the Rehabilitation Act.®¢ 

The Court of Appeals set aside the district court’s decision with 
regard to Wynne’s claims under the Rehabilitation Act.*” It noted the 
need to make a ‘‘reasonable accommodation”’ inquiry to determine if 
Wynne was ‘‘otherwise qualified’’ under the Act: ‘‘‘[A]n otherwise 
qualified handicapped individual must be provided with meaningful 
access to the benefit that the [educational institution] offers .... [T]o 
assure meaningful access, reasonable accommodations in the [univers- 
ity’s] program or benefit may have to be made.’’’*** In deciding the 
purely legal issue of whether a university has a reasonable accommo- 
dation available to the handicapped, the Court of Appeals indicated 
that courts need to balance the rights of a handicapped individual 
against the autonomy and legitimate interests of an academic institu- 
tion. 

Providing an objective standard, the court stated that an academic 
institution does not violate the Rehabilitation Act ‘‘[i]f the institution 
submits undisputed facts demonstrating that the relevant officials within 
the institution considered alternative means [and] their feasibility, cost 
and effect on the academic program, and came to a rationally justifiable 
conclusion that the available alternatives would result either in lowering 
academic standards or requiring substantial program alteration .. . .’’84° 
The University, therefore, had to show that its conclusion that it could 
not reasonably accommodate Wynne’s disability reflected a rational, 
academic judgment.**! The Court of Appeals found the University’s sole 
affidavit, which defended the School of Medicine’s use of multiple- 
choice exams, inadequate.**? The affidavit did not mention any possible 
alternatives and did not discuss qualities unique to multiple-choice 
examinations.*** [In 1992, upon remand and upon further submission, 
the district court granted summary judgment for the defendants. The 
court found that the defendants had made both a reasonable academic 
judgment and a reasonable accommodation.*** In October, 1992, the 
First Circuit affirmed.***] 
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In Doe v. Washington University,*** a former dental student at Wash- 
ington University sought damages pursuant to section 504 of the Re- 
habilitation Act of 1973,**” claiming that the University discriminated 
against him by dismissing him from its School of Dental Medicine after 
he had tested HIV positive. The University had concluded that he could 
not satisfy the dental school’s graduation requirements because of his 
disease. 

The district court granted summary judgment in favor of the Univer- 
sity.**® Concluding that the University’s decision to dismiss the student 
was an academic decision rather than a medical one and, therefore, 
was entitled to judicial deference,**° the court ruled that the decision 
was reasonable.*° It reasoned that under section 504 the student was 
not ‘‘otherwise qualified’ to participate in the University’s dental 
program.**' Because the student might transmit the HIV virus to patients 
while performing invasive dental procedures, the student could not 
complete the dental school’s clinical-training requirements.**? The dis- 
trict court also noted that the student could not eliminate the risk of 
transmitting AIDS to patients by wearing gloves, because dental stu- 
dents use sharp medical tools.** 


D. Age 


In Brown v. Albert Einstein College of Medicine,*** a 53-year-old 
psychologist claimed he was denied admission to the Yeshiva Univer- 
sity College of Medicine due to unlawful age discrimination. The New 
York Supreme Court, Appellate Division, affirmed the motion to dismiss 





For a case in which the district court held that Vermont’s statute of limitations for 
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reversed the judgment below pertaining to the Handicapped Act, with instructions that 
the district court remand to the Vermont courts the pendent state claim based on the 
Handicapped Act. Morse v. Univ. of Vermont, 973 F.2d 122 (2d Cir. 1992). 

For another case dealing with the statute of limitations with regard to a student’s 
handicap-discrimination claims, see Baker v. Bd. of Regents of State of Kan., 768 F. 
Supp. 1436 (D. Kan. 1991). 

846. 780 F. Supp. 628 (E.D. Mo. 1991). 

847. 29 U.S.C. § 794 (1988). 

848. 780 F. Supp. at 635. 

849. Id. at 631 (citing Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 225 (1985)). 

850. . at 634. 

851. Id. at 635. 

852. Id. at 633. 

853. Id. 

854. 568 N.Y.S.2d 61 (N.Y. App. Div. 1991). 
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in favor of the College, holding that because Brown was not ‘‘otherwise 
qualified’’ for admission, the College’s failure to admit him did not 
constitute age discrimination. Brown’s undergraduate grades and Med- 
ical College Admission Test (MCAT) scores were significantly lower 
than those of any student admitted.®°> 


XI. MISCELLANEOUS 


A. Taxation 


The Yale Club of Chicago (YCC) appealed an adverse decision of the 
Illinois Department of Revenue regarding the YCC’s status as an edu- 
cational or charitable organization entitled to a purchaser’s sales-tax 
exemption under Illinois law.*°* The YCC contended that the decision 
contravened both the law and the manifest weight of the evidence. 

The YCC, a not-for-profit organization, assists in the recruitment of 
Chicago-area students for Yale University and in other fund-raising 
activities to foster support for Yale from alumni in the Chicago area. 
The YCC’s charter states that the purpose of the organization shall be 
‘“‘exclusively charitable and educational within the meaning of section 
501(c)(3) of the Internal Revenue Code.’’**? The YCC does not act under 
the control or supervision of Yale, and does not decide student admis- 
sions.*°* The YCC limits its membership to Yale alumni, who pay dues. 
The YCC sponsors lectures, concerts, and other events to which only 
YCC members are invited and for which it charges admission.®*® 

In 1987 the Department of Revenue denied the YCC’s request for a 
purchaser’s sales-tax exemption, stating that ‘‘alumni associations do 
not generally qualify as tax-exempt purchasers.’’**° Following an appeal 
of the denial, an administrative-law judge found that the YCC exists 
‘‘primarily for the benefit of its members and fails to meet the definition 
of exclusively charitable or educational as defined [by] the Illinois 
courts.’’®*: Accordingly, the administrative-law judge recommended to 
the Department the denial of the YCC’s petition. The Department 





855. Id. at 64. 

For a case in which an unsuccessful applicant to the doctoral program at the University 
of Illinois’ Institute of Communication Research sued the University and its Institute 
under 42 U.S.C. § 1983 (1988), alleging that they violated his due-process rights by 
rejecting him because of his age, see Kaimowitz v. Bd. of Trustees of Univ. of IIl., 951 
F.2d 765 (7th Cir. 1991). 

856. Yale Club of Chicago v. Dep’t of Revenue, 574 N.E.2d 31, 32 (Ill. App. 1 Dist.), 
appeal denied, 580 N.W.2d 137 (Ill. 1991) (citing ILL. Rev. Stat. ch. 120, para. 441(b) 
(1987)). 

857. Id. 

858. Id. at 33. 

859. 

860. 

861. 
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adopted the recommendation. Subsequently, the YCC filed suit in the 
circuit court of Cook County, which upheld the Department’s deci- 
sion.®® 

The relevant Illinois sales-tax statute excludes from taxable gross 
receipts the proceeds from organizations formed and operated ‘‘exclu- 
sively for charitable, religious or educational purposes.’’*** YCC main- 
tained that it satisfied the statutory requirement as an educational and 
charitable organization.®*™ 

The court found that the YCC did not meet the test laid out in 
Association of American Medical Colleges v. Corenz.*® In Corenz, the 
court noted, the Association of Medical Colleges performed functions 
‘identical to those that would have afforded an exemption if performed 
by each individual member of the association.’’*** Those functions 
included accrediting medical schools, giving admissions tests, perform- 
ing placement functions, and evaluating the curricula of medical schools. 
The court did not find the ‘‘recruitment and fund-raising activities of 
the YCC on behalf of one out-of-state private school comparable to the 
activities of the Association of Medical Colleges on behalf of member 
schools throughout the nation.’’®” 

The YCC contended that because Yale University would qualify for 
the exemption if it performed the same functions, the exemption should 
apply to the YCC. The court responded: 


The YCC is not a recognized part of the University. Its members 
are not part of the staff that the University maintains in its 
admissions department. YCC members who interview applicants 
rate them and forward the information to the school but do not 
make the admissions decision, which is reserved to Yale.*® 


Accordingly, the court found the YCC’s activities insufficiently related 
to the ‘‘educational goals or administrative needs of Yale’’ to require 
the reversal of the Department’s denial of the purchaser’s sales-tax 
exemption.®® 





862. Id. 

863. Id. (citing ILL. Rev. Stat. ch. 120, para. 441(b) (1987)). 

864. Id. 

865. 160 N.E.2d 763 (Ill. 1959). 

866. 574 N.E.2d at 34. 

867. Id. 

868. Id. at 36. 

869. Id. The court also rejected the alternative argument that the YCC qualified as a 
charitable organization. Although recognizing that the YCC did help to raise funds to 
contribute to the Yale Foundation for purposes of funding scholarships at Yale, the court 
found that the YCC was designed to benefit Yale exclusively and ‘‘did not appear to 
dispense its benefits to an indefinite number of people, or to all those who apply.’’ Thus 
the YCC did not meet the requirement that charitable organizations dispense benefits to 
all who need and apply for the benefits. Id. at 37. 
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In Horry County v. Horry County Higher Educational Commission,®”° 
Horry County challenged two Acts of the General Assembly, which set 
a minimum ad valorem property tax to be used to finance the activities 
of the Horry County Higher Education Commission and directed that 
any surplus be paid to the Commission or to the Coastal Carolina 
Campus of the University of South Carolina. The Circuit Court upheld 
the validity of the challenged Acts, and the County appealed. 

The South Carolina Supreme Court reversed, holding that the two 
Acts violated Article III, section 34(IX), of the South Carolina Consti- 
tution, which prohibits the enactment of a special law when a general 
law could apply.*”! The court deemed the two Acts special legislation 
because they applied only to one county and one educational institu- 
tion.®”? 

Noting that Article III, section 34(IX), did not prohibit all special 
legislation, the Supreme Court ruled that the Legislature must none- 
theless have a sound and logical basis for enacting such legislation.®”* 
The court held that the Legislature had no reasonable justification for 
singling out Horry County and Coastal Carolina for special treatment;®”* 
Coastal Carolina had no peculiar conditions requiring special treatment 
and a general fund could be fashioned to provide ad valorem property 
taxes to fund all colleges and universities in South Carolina. 


B. Intellectual Property 


1. Copyright. 


In Association of American Medical Colleges v. Cuomo,®’> the defen- 
dant, the State of New York, appealed the district court’s summary 
judgment in favor of the Association of American Medical Colleges 
(AAMC), the copyright owner and administrator of the Medical College 
Admission Test (MCAT)®”®. The district court held that pursuant to the 
Constitution’s Supremacy Clause®”’ the federal Copyright Act®’® pre- 
empted the disclosure requirements of New York’s Standardized Testing 
Act (STA).®” 





870. 412 S.E.2d 421 (S.C. 1991). 

871. Id. at 423-24. 

872. Id. at 423. 

873. Id. 

874. Id. at 424. 

875. 928 F.2d 519 (2d Cir.), cert denied, 112 S. Ct. 184 (1991). 

876. The MCAT consists of some 300 questions designed to measure a test taker’s 
knowledge of chemistry, biology and physics, as well as reading and quantitative skills. 


Virtually every medical school in the United States requires applicants to take the MCAT. 
Id. at 521. 


877. U.S. Const. art. VI, cl.2. 
878. 17 U.S.C. § 101 (1988). 
879. N.Y. Epuc. Law § 340. 
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Following the enactment of the STA in 1979, AAMC initiated action 
for declaratory and injunctive relief. It alleged that the STA infringed 
upon AAMC’s federal copyright in the test forms, questions, answers 
and reports prepared in connection with the administration of the 
MCAT. It alleged also that the Copyright Act preempted the STA. The 
State argued that the STA’s treatment of the MCAT constituted a ‘‘fair 
use’’®®° of the material under the Copyright Act and therefore was not 
preempted. 

In 1988, after ten years of litigation, the district court granted AAMC’s 
motion for summary judgment, finding that STA’s requirement that 
AAMC disclose test material conflicted with the copyright protection 
due those materials under the federal Copyright Act.**' Because disclo- 
sure of the MCAT test questions would prevent AAMC from reusing 
them, the court found that the disclosure and distribution contemplated 
by the STA ‘‘would seriously impair or even destroy the value of the 
copyrighted exams.’’*? It also found that the disclosure did not con- 
stitute a ‘‘fair use’’ of the MCAT under the Copyright Act.*** Accord- 
ingly, the court concluded that the Copyright Act preempted the STA 
and permanently enjoined the State from enforcing the STA against the 
AAMC.®*4 

On appeal, the State asserted that expert testimony to the contrary 
created genuine issues of material fact, thus precluding summary judg- 
ment. The State presented testimony referring to a study concerning 
the effects of disclosure on performance on the Test of English as a 
Foreign Language (TOEFL). The testimony alleged: ‘‘As more and more 
disclosed TOEFL tests become available . . . the effect of test disclosure 
should diminish to a negligible level, eventually allowing disclosed 
test items to be reused in institutional test forms.’’** 

The State also presented testimony that AAMC could employ various 
equating strategies to reduce any scoring deviations resulting from reuse 
of MCAT questions. The district court had dismissed this testimony as 
‘‘irresolute’’ and ‘‘equivocal.’’ The Court of Appeals found, however, 
that ‘‘[w]hile the trier of fact may reach the same conclusion, summary 
judgment is not the appropriate moment for resolving issues of witness 
credibility.’’***® Because the degree of potential harm to the MCAT and 





880. 17 U.S.C. § 107 (1988). 

881. 928 F.2d at 522. 

882. Id. at 525. 

883. Id. at 522. 

884. Id. 

885. Id. at 525. 

886. Id. The Court of Appeals also rejected the district court’s conclusion that a 
copyright owner, such as AAMC, should be ‘‘required to change its operations when 
another individual or entity is interfering with its ownership rights under the Federal 
Copyright Act in order to make the fair use exception fit.’’ Fair use is an ‘‘equitable rule 
of reason,’”’ which is not amenable to such mechanical application. Generally a copyright 
owner should not be expected to take steps to minimize the potential harm that a 
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the availability of means to minimize that harm were sharply in dispute, 
factual issues remained before the district court.**”? The Court of Ap- 
peals, therefore, vacated the permanent injunction and remanded the 
case.® 

Faculty practices will likely be dramatically altered by a copyright 
decision in the Southern District of New York. In Basic Books, Inc. v. 
Kinko’s Graphics Corp. ,®*° several major publishing houses in New York 
City brought suit against Kinko’s, alleging twelve instances of copyright 
infringement under the Copyright Act of 1976.8° Kinko’s copied ex- 
cerpts from books, whose rights were held by the publishers, without 
permission and without payment of fees, compiled them and sold them 
to college students at a profit. Kinko’s admitted copying the excerpts, 
but claimed a ‘‘fair use’’ specifically provided for in section 107 of the 
Copyright Act.® 

The district court found that Kinko’s did not convincingly show a 
‘fair use’’ of the works in question.*? Kinko’s status as a for-profit 





particular unauthorized use might cause to the copyrighted material’s value. Given the 
laudable goals of the state in enacting the STA, however, the court noted that some 
accommodation by the copyright owner in this case might be legitimately expected. Id. 
at 526. 

This case did not involve potential harm flowing from direct competition with the 
asserted ‘‘fair use.’’ In such a case, the court would be concerned that creation would 
be discouraged or undercut by copiers. In this case, the purported harm to MCAT 
stemmed from a non-commercial, non-competing use. Id. 

887. Id. 

888. It further enjoined the State from enforcing the STA provisions against AAMC 
during the pendency of the remand proceedings. Id. 

889. 758 F. Supp. 1522 (S.D.N.Y. 1991). For related litigation, see id., 1991 WL 31892 
(S.D.N.Y. 1991). 

890. 17 U.S.C. § 101 (1976). 

891. Section 107 of the Copyright act provides: 

Notwithstanding the provisions of section 106, the fair use of a copyrighted 
work, including such use by reproduction in copies or phonorecords or by any 
other means specified by that section, for purposes such as criticism, comment, 
news reporting, teaching (including multiple copies for classroom use), schol- 
arship or research, is not an infringement of copyright. In determining whether 
the use made of a work in any particular case is a fair use the factors to be 
considered shall include— 
(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the copy- 
righted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the copyrighted 
work. 

17 U.S.C. § 107 (1976). 

892. The court analyzed each of the four factors under the fair-use exception. The first 
factor, the purpose and character of the use, weighed against Kinko’s. The court looked 
to both the transformative use and the commercial use of the copied works. In analyzing 
the transformative use, that is, the productive use of the secondary work compared to 
the original, it found that Kinko’s made no literary effort to expand upon or contextualize 
the material copied. In analyzing the commercial use, the court found that although the 
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corporation and its profit-making intent put Kinko’s outside the ‘‘Class- 
room Guidelines.’’*** ‘‘[E]ven if Kinko’s copying warranted review un- 
der the Guidelines, it was excessive and in violation of the Guidelines 
requirements.’’®* The court further found that the publishers did not 


misuse their copyrights,®*> nor were they estopped from asserting their 
rights under the copyrights.®* 





use of Kinko’s packets in the hands of the students was educational, the use in the 
hands of Kinko’s employees was commercial. 758 F. Supp. at 1531. 

The second factor, the nature of the copyrighted work, weighed in favor of Kinko’s. 
The scope of fair use is greater with respect to factual works than with regard to non- 
factual. Id. at 1533. 

The third factor, the amount and substantiality of the portion used, weighed against 
Kinko’s. The passages it copied ranged from 14 to 110 pages, representing 5.2% to 
25.1% of the works. In addition, Kinko’s copied at least an entire chapter of a plaintiff’s 
book in almost every case. This was substantial because such chapters were obviously 
meant to stand alone, as a complete representation of the concept explored in the chapter. 
This indicated that these excerpts were not material supplemental to the assigned course 
material, but were rather the assignment. The excerpts were quantitatively substantial 
and qualitatively significant. Id. at 1534. 

The fourth factor, the effect of the use on potential markets for or value of the 
copyrighted work, ‘‘undoubtedly the single most important element of fair use,’’ also 
weighed heavily against Kinko’s. The court found the potential for widespread copyright 
infringement by Kinko’s and other commercial copiers great. ‘‘While it is possible that 
reading the packets whets the appetite of students for more information from the authors, 
it is more likely that purchase of the packets obviates purchase of the full texts.’’ Id. 
Publishers derive a significant part of their income from textbook sales and permissions. 
Kinko’s copying unfavorably affected the publishers’ sales of their books and collections 
of permission fees. Id. 

Other factors also weighed against Kinko’s. Kinko’s effectively created a new nationwide 
business, allied to the publishing industry, by usurping the publishers’ copyrights and 
profits. The excerpts were compiled and sold in anthologies that the Classroom Guidelines 
expressly prohibit. Id. 

The court rejected the argument that ‘‘an injunction against the educational photocop- 
ying at issue would pose a threat to teaching and the welfare of education.’’ Kinko’s 
failed to prove that enjoining it from pirating the publishers’ copyrights would halt the 
educational process. Id. at 1535. 

893. See 758 F. Supp. at 1535-36. The Classroom Guidelines, entitled the ‘‘Agreement 
on Guidelines for Classroom Copying in Not-For-Profit Educational Institutions,’ are a 
part of the legislative history of the Copyright Act of 1976. H.R. Rep. No. 1476, 94TH 
Conc., 2D Sess. 68 (1976). 

894. 758 F. Supp. at 1536. 

895. Kinko’s alleged that the publishers collectively attempted to ‘‘impede and prohibit 
educational copying for classroom use as carried out by Kinko’s on behalf of professors”’ 
and ‘‘combined with each other to promulgate an industry standard with respect to the 
fair use that is inimical to Section 107 of the Copyright Act ....’’ Id. at 1537-38. The 
court found that the facts did not support a finding of copyright abuse. Kinko’s showed 
no agreement to advocate an industry standard in excess of fair use. As the publishers’ 
effort to restrain competition by Kinko’s was simultaneously an effort to stop Kinko’s 
from infringing their copyrights, Kinko’s contentions failed. Id. at 1538-39. Kinko’s other 
arguments in favor of copyright misuse also failed. Id. at 1539. Similarly, Kinko’s failed 
in its unclean-hands defense, unconvincingly reasserting an ‘‘anticompetitive scheme.”’ 
Id. 

896. Arguing estoppel and acquiescence, Kinko’s contended that continued and open 
expansion of its educational photocopying without protest by the publishers induced 
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The publishers were entitled to injunctions against future infringe- 
ment of the works at issue and also of works they might own in the 
future.*°? The publishers were not entitled, however, to an injunction 
against all unconsented-to anthologizing, because some anthologizing 
might fall within fair-use requirements.** 

The publishers requested statutory damages instead of actual damages 
and profits.*°° Because Kinko’s failed to show it acted in good faith, 
the court found that Kinko’s was not an innocent infringer under section 
504 of the Act.®° The court concluded, to the contrary, that substantial 
damages were necessary to deter Kinko’s from repeating the conduct 
proved in this case, and awarded statutory damages totalling $ 510,000.™ 

To persuade the court to remit statutory damages, Kinko’s claimed 
it acted as an agent of the educational institutions. Even if it could 
show an agency relationship, the court found, Kinko’s had not shown 
the kind anticipated by Congress and excused under section 504(c).° 


2. Patents. 


In University Patents, Inc. v. Kligman,®? the Trustees of the Univer- 
sity of Pennsylvania and University Patents, Inc., brought action against 





Kinko’s detrimental reliance. Although Kinko’s convincingly asserted it had expended 
much time and energy in its ‘‘Professor Publishing’ business and continued to expand 
its educational photocopying, such conduct did not reach the level of detrimental reliance. 
Id. at 1540. 

Kinko’s showed neither that the publishers intended their reaction to be interpreted as 
a ‘‘license’’ to infringe its works nor that any action of the publishers gave Kinko’s the 
right to believe it had such a license. Id. 

The harm against Kinko’s worked no substantial prejudice against it; its detriment is 
that it must request permission the next time it wishes to copy and publish its ‘‘Professor 
Publishing”’ anthologies. Id. 

Pursuant to 17 U.S.C. § 205(d), Kinko’s challenged the court’s jurisdiction over two 
of the works in this case. It argued that because the publishers failed to record the 
instruments prior to filing the original complaint, they were barred from bringing suit. 
The court held that the two instances were properly within its jurisdiction. 758 F. Supp. 
at 1541. 

897. Id. Given the nature of Kinko’s historic willful blindness to the copyright law, 
the court found a significant threat that Kinko’s would continue to infringe publishers’ 
copyrights. Id. 

898. Id. The publishers were not entitled to a declaratory judgment as to any and all 
instances of copying or anthologizing without the authors’ permission. Id. at 1543. 

899. 17 U.S.C. § 504(c)(1). A copyright owner may elect to receive statutory damages 
instead of actual damages and profits. 

900. 17 U.S.C. § 504(c)(2) provides a damage amount of $200 if a defendant was not 
aware, and had no reason to know, it was infringing. 

901. 758 F. Supp. at 1545. The court also awarded the publishers attorneys’ fees and 
costs pursuant to 17 U.S.C. § 505. 758 F. Supp. at 1547. 

902. 758 F. Supp. at 1545-46. 

903. 762 F. Supp. 1212 (E.D. Pa. 1991). For subsequent related litigation, see id., 
1991 WL 64652, reconsideration denied, id. at 86399; id. at 160949; and id. at 165071 
(E.D. Pa. 1991). 

For more on copyright law, see Arica Institute, Inc. v. Palmer, 761 F. Supp. 1056 
(S.D.N.Y. 1991); and id., 770 F. Supp. 188 (S.D.N.Y. 1991), aff'd, 970 F.2d 1067 (2d 
Cir. 1992). 
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a tenured dermatology professor, Kligman, and a patent licensee, John- 
son & Johnson, to recover the royalties allegedly owed for the prepa- 
ration of photoaged skin invented by the professor and marketed by 
the licensee. The plaintiffs also sought a declaration of ownership in 
the patent rights to this product. 

On a defense motion for summary judgment, the district court found 
genuine issues of material fact concerning whether the University and 
Professor Kligman had an implied contract to assign the patent.°%* The 
court noted that in the context of patent rights, courts have hesitated 
to ‘‘imply’’ contracts to assign.%* To establish an implied contract to 
assign, the plaintiffs relied primarily on the University’s Patent Policy 
and the Handbook in which it was articulated. The court found: 


The language of the Patent Agreement and disclosure forms [makes] 
clear that they were intended to be enforceable contracts. It cannot 
be said, however, that any reasonable person receiving the hand- 
book, without more, would have understood himself to be bound 
by the terms of a form agreement he never executed.°” 


Although Professor Kligman never executed this agreement, he wrote 
a letter suggesting that he decided gratuitously to assign any royalties 
to the University. Dr. Kligman also testified that, had he been fully 
affiliated, he would be bound by the Patent Policy if he ‘‘came up with 
some patentable invention which arose out of work done on University 
time or using University resources.’’*° 

The court found it unclear whether any consideration supported this 
contract.*”° The plaintiffs contended that by allowing Dr. Kligman to 
use University facilities and staff, the University provided consideration 
for his adherence to the Patent Policy. The court observed that whether 
a contract was formed presented a question of fact for the jury.°" 

Noting that this was a close case, particularly in view of the manner 
in which the University conveyed its patent policy and in view of its 
lax enforcement thereof,®’? the court could not conclude, based on the 
record, that no jury reasonably could find an implied contract to assign 
the patent in question.** The court found ‘‘evidence, however scant, 





904. Under the University’s Patent Policy, ‘‘all inventions and discoveries resulting 
from work carried out on University time or at University expense [became the] property 
of the University.’’ Id. at 1215. 

905. Id. at 1228-29. 

906. Id. at 1221. 

907. Id. at 1226 

908. Id. at 1227. 

909. 

910. i 

911. . at 1228. 

912. 

913. 
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from which one could find that Dr. Kligman was aware of the Patent 
Policy since August 1967 and manifested an intent to be bound by 
it.’’°** Accordingly, the court denied the defendants’ motion for sum- 
mary judgment.°"® 


C. The Environment 


In United States v. Alcan Aluminum Corp.,*"* the United States and 
the State of New York sought, under section 107 of the Comprehensive 
Environmental Response, Compensation and Liability Act (CERCLA),°"” 
to recover from Alcan Aluminum Corporation and other business en- 
tities response costs for the clean-up of an inactive hazardous waste 
site.°"® 

Alcan commenced third-party action against Cornell University, al- 
leging that Cornell contributed waste to the site in the form of processed 
coal pile leachate, which contains materials of the same character as, 
but of greater concentration than, those contributed by Alcan. Alcan 
moved for summary judgment, seeking a declaration that Cornell was 
jointly and severally liable for the response costs and an order directing 
Cornell to contribute its fair share. 

On a cross motion for summary judgment to dismiss the third-party 
complaint, Cornell admitted that it ‘‘sen[t] treated coal pile run off to 
the [waste] site.’’**® The University argued, however, that because, in 
the main lawsuit, the Environmental Protection Agency had removed 
Cornell from the list of potentially responsible parties, its liability had 
been resolved.%° 





914. Id. 
915. Id. at 1229. 
916. 755 F. Supp. 531 (N.D.N.Y. 1991). 
917. 42 U.S.C. § 9607 (as amended) (Supp. II 1990). 
918. Shortly after suit began, the other businesses entered into a consent decree, 
leaving Alcan as the lone holdout. 755 F. Supp. at 534. 
919. 755 F. Supp. at 544. 
920. Id. at 543-44. Cornell relied on 42 U.S.C. §§ 9613(f)(2) and 9622(g). 
42 U.S.C. § 9613(f}(2) provides: 
A person who has resolved its liability to the United States ... in an admin- 
istrative or judicially approved settlement shall not be liable for claims for 
contribution regarding matters addressed in the settlement. Such settlement 
does not discharge any of the other potentially liable persons unless its terms 
so provide, but it reduces the potential liability of the others by the amount of 
the settlement. 
42 U.S.C. § 9613 (f)(2) (Supp. II 1990). 
42 U.S.C. § 9622(g), relating to de minimis settlements, provides in part: 
(1) Whenever practicable and in the public interest, as determined by the 
President, the President shall as promptly as possible reach a final settlement 
with a potentially responsible party in an administrative or civil action under 
section . . . 9607 of this title if such settlement involves only a minor portion 
of the response costs at the facility concerned and, in the judgment of the 
President, [certain other conditions are met][.] 
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The New York District Court found that although it chose not to 
pursue legal action against Cornell, the United States did not enter into 
a settlement with Cornell at the administrative or judicial level. As a 
result, Cornell had not been relieved of its liability. The court also 
rejected Cornell’s argument that it would be unfair to subject Cornell 
to liability because it never had the opportunity to establish in the 
judicial settlement its de minimis status under CERCLA. The court 
granted Alcan’s motion to declare Cornell liable for its fair share of the 
response costs.%? 


D. Section 1983 


In Hafer v. Melo,°”? eighteen former employees of the Auditor Ge- 
neral’s Office of Pennsylvania sued Hafer, the Auditor General, for 
monetary damages under section 1983,°* alleging that Hafer fired them 
unlawfully for political reasons. Hafer had dismissed the employees 
because they allegedly had ‘‘bought’’ their jobs. 

Hafer argued that in Will v. Michigan Dep’t of State Police,°* the 
Supreme Court held that state officials ‘‘acting in their official capaci- 
ties’’ fall outside the class of ‘‘persons’’ subject to liability under section 
1983. She claimed, therefore, that she could not be sued because she 
was acting within her official capacity when she discharged the em- 
ployees.°5 

The Supreme Court held that state officers may be personally liable 
for damages under section 1983 based upon actions taken in their 
official capacities.°® The Court reasoned that, as opposed to official- 
capacity suits, personal-capacity suits against state officials seek to 
impose personal liability upon a particular government official for 
actions, taken under color of state law, that deprive citizens of a federal 
right. State officials who are sued in their personal capacities, therefore, 





(4) A settlement under this subsection shall be entered as a consent decree or 
embodied in an administrative order setting forth the terms of the settlement. 


(5) A party who has resolved its liability to the United States under this 
subsection shall not be liable for claims for contribution regarding matters 
addressed in the settlement. 

42 U.S.C. § 9622 (g)(1), (4), and (5) (Supp. II 1990). 

921. Id. at 545. A hearing was necessary to determine the extent of Cornell’s fair 
share. See id., 1991 WL 278787 (N.D.N.Y. 1991). 

922. 112 S.Ct. 358 (1991). 

923. ‘‘Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State ... subjects, or causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution and laws, shall be liable to the 
party injured ....’’ 42 U.S.C.A. § 1983 (West 1981). 

924. 491 U.S. 58, 71 (1989). 

925. Hafer, 112 S.Ct. at 359 (1991). 

926. Id. at 361-65. 
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are ‘‘persons’’ under section 1983.°?7 The Supreme Court further ex- 
plained that the phrase ‘‘acting in their official capacities,’’ in Will v. 
Michigan Dep’t of State Police,°* referred to the capacity in which a 
state official is sued, not the capacity in which the official inflicts 
injury.°?® Precisely because Hafer acted under color of state law when 
she discharged the employees under her authority as Auditor General, 
the Supreme Court held that she was liable under section 1983.°° 


E. Alcohol and Drugs 


In J. Brotton Corp. v. Oklahoma Alcoholic Beverage Laws Enforce- 
ment Commission,**' Brotton, an applicant for a mixed-beverage license, 
appealed from a decision of the Oklahoma Alcoholic Beverage Laws 
Enforcement Commission denying the license. The Commission based 
the denial on a state statute prohibiting mixed-beverage establishments 
or clubs within 300 feet of a ‘‘public school.’’*? Brotton’s club was 
located across the street from Oklahoma State University. The Com- 
mission ruled that the University was a ‘‘public school’’ within the 
statute.%* 

On appeal, the Oklahoma Supreme Court held that the Commission’s 
interpretation of the statute was reasonable and that legislative intent 
supported the Commission’s definition of ‘‘public school.’’*** The Su- 
preme Court ruled that the legislature did not intend that the statute 


merely protect minors; instead, the legislature probably intended to 
protect adults under the age of twenty-one as well.®*> Moreover, since 
the Commission was charged by the legislature with the execution of 





927. Id. at 362. 

928. 491 U.S. at 71 (1991). 

929. Hafer, 112 S.Ct. at 362 (1991). 

930. Id. at 363. 

Hafer also argued, unsuccessfully, that the Eleventh Amendment barred federal, per- 
sonal-capacity suits against state officials. Id. at 364-65. See text accompanying notes 
338-39. 

For a case in which a university hospital sought recovery of expert-witness fees in a 
section 1983 action against the Pennsylvania Governor with regard to Medicaid reim- 
bursement rates for services the hospital provided to Pennsylvania residents, see West 
Virginia University Hospitals, Inc. v. Casey, 111 S.Ct. 1138 (1991). The United States 
Supreme Court held that fees for expert services in civil-rights litigation may not be 
shifted to the losing party as part of reasonable attorney’s fees under section 1988. Id. 
at 1140 n.1, 1148 (citing 42 U.S.C. § 1988 (1988)). The Court reasoned that neither 
judicial nor statutory usage regarded the phrase ‘‘attorney’s fees’’ as encompassing expert- 
witness fees. [The result in this case has been superseded by statute. See § 113 of Civil 
Rights Act of 1991, 42 U.S.C. § 1988 (1991); and, e.g., Stender v. Lucky Stores, Inc., 
780 F. Supp. 1302, 1306 n.13 (N.D. Cal. 1992)]. 

931. 822 P.2d 683 (Okla. 1991). 

932. Id. at 684. 

933. Id. 

934. Id. at 686. 

935. Id. at 685. 
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the statute at issue, the Commission’s construction of the statute was 
entitled to great deference.** Finally, the Supreme Court ruled that 
because the Commission had adopted the same construction of ‘‘public 
school’ since 1959, the legislature’s silence as to that construction 
reflected approval of the Commission’s definition.%’ 

In a similar case, the Indiana Court of Appeals came down differently. 
In Pridgeon v. State,*** Pridgeon, a student at Ball State University, 
was convicted of dealing in marijuana, a class C felony.®*® The Indiana 
Court of Appeals reversed, holding that the sale of marijuana from a 
campus dormitory room was not “‘in or on school property,’’ as spec- 
ified by the Indiana statute.’ To include a college or university would 


result in a broader interpretation of the statute than the legislature 
intended.%4? 


F. Students’ Right to Vote 


In Levy v. Scranton,®* students at Skidmore College brought a class 
action seeking permanent equitable relief from the policy of the Saratoga 
County Board of Elections, a policy that prohibited them from voting. 
The Board disqualified the students from voting solely because it 
believed that an on-campus residence does not constitute a permanent 
residence as defined in the New York Election Law: ‘‘The term ‘resi- 
dence’ shall be deemed to mean that place where a person maintains 
a fixed, permanent and principal home and to which he, wherever 
temporarily located, always intends to return.’’*** 

Declaring that the Board’s policy represented an unconstitutional 
denial of the students’ right to vote, the district court granted summary 
judgment in favor of the students.*5 The court issued a permanent 
injunction barring the Board from prohibiting students to vote merely 
because they lived in on-campus dormitories.** Noting that the Board 
interpreted ‘‘residence’’ too narrowly, the district court stated that a 
person is a resident of New York if that person is physically present 





936. Id. at 686. 

937. Id. 

938. 569 N.E.2d 722 (Ind. App. 1991). 

939. IND. CopE ANN. § 35-48-4-10(b)(2)(B) (West Supp. 1990). 

940. The court remanded the case with instructions that judgment be entered as a 
class A misdemeanor. Id. at 724. 

941. IND. CopE ANN. § 35-48-4-10(b)(2)(B) (West Supp. 1990). 

942. The legislature enhanced to a class C felony the offense of manufacturing or 
delivering marijuana ‘‘in or on school property” in order to afford special protection to 
children, and to provide harsher penalties for those determined to peddle drugs on or 
near school property. Id. at 724. 

943. 780 F. Supp. 897 (N.D.N.Y. 1991). 

944. N.Y. Etec. Law § 1-104(22) (McKinney 1978). 

945. 780 F. Supp. at 904-05. 

946. Id. at 905. 
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and intends ‘‘to remain for the time at least.’’**” The court also reasoned 
that the Board did not employ any criteria other than the students’ 
residences in determining their voting eligibility, as required by New 
York Election Law.%** 


G. Sports Agents 


In United States v. Walters,**® a seven-count indictment charged 
Walters, a sports agent, with mail fraud, racketeering and other offenses. 
A jury convicted Walters and a co-defendant on six counts, including 
two counts of mail fraud. On remand from the Seventh Circuit,9™° 
Walters moved to dismiss the indictment charging him with mail fraud. 
The district court denied the motion; the allegations in the indictment 
sufficiently alleged that the scheme was devised to obtain money or 
property:°? 


The misrepresentations were made to the colleges after the players 
were ineligible to participate in intercollegiate athletics. The col- 
leges were thus induced to continue financial support through 
fraud. These affirmative misrepresentations are analogous to an 
initial fraud in the inducement to contract, since the continuation 
of scholarship payments was dependent on their eligibility.°* 


The court noted that according to precedent, such an inducement 
constitutes ‘‘garden variety mail fraud.’’** The court also found that 
colleges were deprived of the right to allocate scholarships on the basis 
of truthful representations with regard to eligibility.°™ 


CONCLUSION 


The various components of the system of higher education continued, 
during 1991, vigorously to assert in the courts their respective interests. 





947. Id. at 903 (quoting Auerbach v. Kinley, 499 F. Supp. 1329, 1333 (N.D.N.Y. 
1980)). 

948. Id. at 903-04. The relevant statute states, ‘‘In determining a voter’s qualification 
to register and vote, the board to which such application is made shall consider, in 
addition to the applicant’s expressed intent, his conduct and all attendant surrounding 
circumstances relating thereto.’’ N.Y. Etec. Law § 5-104(2) (McKinney 1978). 

949. 775 F. Supp. 1173 (N.D. Ill. 1991). 

950. The Seventh Circuit reversed all convictions because of the trial court’s refusal 
to instruct the jury on the advice the defendants had received from counsel. United 
States v. Walters, 913 F.2d 388, 393 (7th Cir. 1990). 

951. 755 F. Supp. at 1179. 

952. Id. 

953. Id. (quoting United States v. Regan, 713 F. Supp. 629, 637 (S.D.N.Y. 1989)). 

954. Id. The court found that because the mail fraud convictions were reversed based 
on the trial court’s failure to instruct the jury on the defense that Walters had acted on 


advice of counsel, Walters could be retried on remand without violating double jeopardy. 
Id. at 1180. 
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The courts in turn continued to play their crucial role in adjusting 
these competing interests. This interaction contributed to a clearer 
picture of the rights and responsibilities of these components. None- 
theless, as last year’s Annual Review observed and the cases in this 
year’s Review reflect, the dynamic nature of higher education precludes 
any significantly settled state of the law relating to colleges and uni- 
versities. This persistent, at times annoying, fact breathes life and, 


indeed, excitement into the work of those involved in the law of higher 
education. 











CASE COMMENT 


Wynne v. Tufts University School of 
Medicine 


INTRODUCTION 


Throughout the twentieth century, Congress has enacted legislation 
aimed at protecting the rights of all individuals. In the Rehabilitation 
Act of 1973, Congress recognized the need to protect handicapped 
individuals through legislation. This Act prevents recipients of federal 
financial assistance from discriminating against handicapped indivi- 
duals. However, the language of this Act, combined with the lack of 
both congressional guidance and case law, is unclear regarding the 
standards that institutions must follow. Wynne v. Tufts University 
School of Medicine’ addresses these ambiguous standards. Wynne in- 
volved a dyslexic student who was dismissed from medical school 
because he was unable to pass multiple-choice examinations.? The 
student sued the University for handicap discrimination pursuant to 
the Rehabilitation Act of 1973. 

This case comment addresses the impact of Wynne on educational 
institutions which must accommodate handicapped students. Part I 
discusses the facts and holding of Wynne. Part II examines the historical 
background of the rights of handicapped individuals, including the 
Rehabilitation Act of 1973 and its amendments. Part III considers the 
impact of Wynne and its effect on the ‘‘otherwise qualified’ and 
‘reasonable accommodation’’ standards in the Rehabilitation Act of 
1973.° Finally, Part IV makes recommendations to institutions that 
admit handicapped individuals. 


I. THE Wynne Decision 


A. Facts 


Steven Wynne entered Tufts University School of Medicine in 1983.‘ 
Despite Wynne’s lower Medical College Aptitude Test (MCAT) scores 
and undergraduate grades, Tufts admitted him under its affirmative- 





. 932 F.2d 19 (1st Cir. 1991). 
ids ak 2. 

. 29 U.S.C. § 794(a) (1988). 

. 932 F.2d at 21. 
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action program.® By the end of his first year, Wynne had failed eight 
of fifteen courses.° The Dean allowed Wynne to repeat the first year, 
despite school guidelines providing for dismissal after five course 
failures.’ Both the Student Evaluations and Promotions Committee and 
the Student Appeals Committee had recommended Wynne’s dismissal.® 
Tufts arranged and paid for a neuropsychological evaluation during the 
summer after Wynne’s first year. The psychologist who evaluated 
Wynne stated that his ‘‘average general cognitive abilities ... [had] 
marked variability among individual skills.’’*° The psychologist iden- 
tified specific weak skills that caused Wynne’s problems when taking 
multiple-choice tests." 

Wynne returned to Tufts to repeat his first year.12 He retook eight 
first-year courses and passed all but two of them.** After make-up exams 
in the two failed courses, Wynne failed one course for the third time."* 
The Student Evaluations and Student Appeals Committee recommended 
dismissal once again and the Dean agreed.’* Tufts dismissed Wynne in 
September of 1985.’* Following this dismissal, the Massachusetts Gen- 
eral Hospital Language Disorders Unit tested Wynne and diagnosed 
him as a dyslexic.” 

In 1986, Wynne filed a civil-rights complaint with the United States 
Department of Education Office for Civil Rights. The Office dismissed 
the complaint.** After Wynne sued Tufts for handicap discrimination 
in 1988, the trial court awarded a summary judgment in favor of Tufts.” 
Wynne appealed to the First Circuit and focused on Tufts’ failure to 
provide him with an alternative to written multiple-choice examina- 
tions.”° 


B. The Holding 


The Court of Appeals for the First Circuit considered Wynne’s appeal 
in the context of the Rehabilitation Act of 1973.21 The Act provides 





. at 21-22. 
Me 22. 
ee 2i0n-1. 
. at 22. 
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that ‘‘[njo otherwise qualified individual with handicaps in the United 
States ... shall, solely by reason of her or his handicap, be excluded 
from the participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial 
assistance ....’’?? The court considered both this language and case 
precedent in determining whether Wynne was an ‘‘otherwise qualified 
individual.’’?* It stressed the necessity of examining more than the 
individual’s ability to meet a program’s present requirements. 

The court of appeals asked whether some ‘‘reasonable accommoda- 
tion’’ was available to satisfy the legitimate interests of both Tufts and 
Wynne.” The court stated that Tufts could meet its duty under the Act 
if it submitted an undisputed factual record demonstrating that it 
considered alternative testing methods and rationally concluded that 
the available alternative would result in ‘‘lowering academic standards 
or requiring substantial program alteration.’’?> Also, the principle of 
deference for academic decision-making applied. 

To justify Tufts’ failure to offer an alternative to multiple-choice tests, 
Dean Henry Banks submitted only one affidavit which discussed the 
reasons for utilizing multiple-choice examinations.” The court found 
the affidavit insufficient because it failed to mention consideration of 
alternative testing methods, made no reference to the unique qualities 
of multiple-choice examinations, and provided no information about 
the feasibility of reasonably accommodating Wynne.”’ For these reasons, 


the court of appeals reversed and remanded for further factual inquiry 
the district court’s summary judgment on the issue of the sufficiency 
of multiple-choice examinations.”* 


II. THE REHABILITATION ACT OF 1973 


A. Historical Background 


In the early 1900s, Congress began to make great strides in procuring 
equal rights for all citizens regardless of race, sex, or national origin. 
Congress did not recognize the rights of the handicapped, however, 
until a host of disabled soldiers returned to the United States following 





22. 29 U.S.C. § 794(a) (1988). 

23. 932 F.2d at 23-25. 

24. Id. 

25. Id. at 26. 

26. Id. at 27. 

27. Id. at 28. 

28. Id. The court of appeals affirmed the district court’s grant of summary judgment 
on the state civil-rights claim. Id. at 29. The court found that the action of the University, 
in requiring Wynne to follow a series of steps designed to help him overcome his 
academic difficulties, fell outside the scope of the Massachusetts Civil Rights Act. Id. 
(discussing Mass. ANN. Laws ch. 12, §§ 11 H-I (Law. Co-op. 1988)). This case comment 
will not address the merits of the decision on this count. 
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World War I.7° At that time, Congress enacted legislation aimed ai 
rehabilitating the handicapped, but Congress did not sponsor legislation 
to protect the civil rights of handicapped individuals until the 1970s.*° 

Congress considered two proposals to provide the handicapped with 
a shield against the sword of discrimination. One proposal brought the 
handicapped within the scope of the Civil Rights Act of 1964.°1 The 
second proposal amended the Vocational Rehabilitation Program to 
include a provision prohibiting discrimination.*? After extensive debate, 
Congress passed the Rehabilitation Act of 1972. Although President 
Nixon vetoed the Act, Congress reenacted it and pronounced it public 
law on September 26, 1973.%° 

Congress modeled the Rehabilitation Act of 1973 after Title IV of the 
Civil Rights Act of 1964 and Title IX of the Education Amendments.* 
The Act’s language is virtually identical to the prohibitions contained 
in its statutory predecessors.** These statutes reflect an age of increased 
awareness of, and emphasis on, protecting the civil rights of groups 
that traditionally have faced discrimination.** Section 504 of the Act 
became the first federal civil-rights law enacted to protect the rights of 
handicapped individuals. It ‘‘reflects a national commitment to end 
discrimination on the basis of handicap.’’%’ 





29. See James S. Alexander, The Appropriate Standard: Disparate Impact under 
Section 504 of the Rehabilitation Act of 1973, 68 MINN. L. REv. 1019 (1984). 

30. Id. 

31. H.R. 12154, 92d Cong., 1st Sess. (1971); S. 3044, 92d Cong., ist Sess. (1971); 
H.R. 14033, 92d Cong., 2d Sess. (1972), cited in Benjamin N. Schoenfeld, Civil Rights 
for the Handicapped Under the Constitution and Section 504 of the Rehabilitation Act, 
49 U. Cin. L. REv. 580 n.4 (1980). 

32. H.R. 8295, 92d Cong., ist Sess. (1971), 118 Cong. Rec. H 35141 (1971). 

33. S. 7, 93d Cong., 1st Sess., 119 Cong. Rec. S 5901 (1973). 

34. Steven J. Wright, Note, Bonner v. Lewis: Testing Society’s Commitment to Aid 
Individuals with Handicaps, 1989 B.Y.U. L. REv. 943, 952. 

35. ‘‘No person in the United States shall, on the ground of race, color, or national 
origin, be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance.’’ 
Civil Rights Act of 1964, § 601, 42 U.S.C. § 2000d (1988). 

‘“‘No person in the United States shall, on the basis of sex, be excluded from partici- 
pation in, be denied the benefits of, or be subjected to discrimination under any education 


program or activity receiving Federal financial assistance . . . .’’ Education Amendments 
of 1972, § 901(a), 20 U.S.C. § 1681(a) (1988). 
‘“‘No otherwise qualified handicapped individual ... shall, solely by reason of his 


handicap, be excluded from the participation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiving Federal financial assistance 
....’’ Rehabilitation Act of 1973, § 504 (codified as amended at 29 U.S.C. § 794(a) 
(1988)). 

36. Wright, supra note 34 at 953. 

37. 42 Fed. Reg. 22,676 (1977) (remarks by Joseph A. Califano, former Secretary of 
the Department of Health, Education and Wslfare), quoted in Marie P. Cohen, Discrimi- 
nation on the Basis of Handicap: The Status of Section 504 of the Rehabilitation Act of 
1973, 65 Iowa L. REv. 446, 449 (1980). 
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Congress enacted section 504 in partial response to difficulties en- 
countered by the handicapped in education.** Section 504 prohibits 
educational institutions receiving federal financial assistance from dis- 
criminating against an ‘‘otherwise qualified’’ handicapped individual 
solely on the basis of handicap.*® However, the actual obligations 
imposed by this provision remained uncertain due to Congress’ failure 
to articulate sufficiently the purposes and goals of section 504.*° Lim- 
itations on the scope of coverage for a ‘‘handicapped individual’’ and 
lack of congressional guidance for implementation and enforcement 
further impaired the effectiveness of section 504.*' 


B. 1974 Amendments to the Act 


The definition of ‘‘handicapped individual’’ limited the scope of 
section 504’s coverage by suggesting that the section applied only to 
the field of employment.*? In 1974, amendments to the Act remedied 
this problem by expanding the definition of ‘‘handicapped individ- 
ual.’’*? Under the amendments, ‘‘handicapped individual’? encom- 
passed not only one who was discriminated against in employment, 
but also one who was discriminated against in transportation, housing, 
health services and education. 

Regulations issued by the Department of Health, Education and Wel- 
fare (HEW) alleviated the problem of implementation.** As indicated in 


the legislative history of section 504, the HEW regulations apply only 
to those institutions receiving funding from that agency.*® 


The amendments and the HEW regulations have provided additional 
guidance to academic institutions in their efforts to comply with section 
504. However, the enunciated standards remain so elusive that courts 
still struggle to determine what accommodations must be made for a 
handicapped individual in the pursuit of equal treatment. 


III. ANALYSIS AND IMPACT 


The Wynne court began its analysis by examining both the institu- 
tional obligations imposed by the Act and the case law interpreting the 





38. Cohen, supra note 37 at 447. 
39. Rehabilitation Act of 1973 § 504 (codified as amended at 29 U.S.C. § 794(a) 
(1988)). 
. Cohen, supra note 37 at 447. 
. Id. at 449-50. 
= Id. 
. Rehabilitation Act Amendments of 1974, Pub. L. No. 93-516, § 111, 88 Stat. 1617 
(1974) (amending 29 U.S.C. § 706(6) (Supp. III 1973)). 
44. 1974 U.S.C.C.A.N. 6373, 6388 (discussing Rehabilitation Act Amendments of 
1974, Pub. L. No. 93-516, § 111, 88 Stat. 1617, 1619 (1974)). 
45. 45 C.F.R. §§ 84.1-.61 (1979) (currently at Id. §§ 84.1-.55 (1991)), cited in Cohen, 
supra note 37 at 450-51, nn. 47-56; see also 1974 U.S.C.C.A.N. 6373, 6390-91. 
46. 45 C.F.R. § 84.2 (1991). 
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Act’s provisions. The term ‘‘otherwise qualified’ in the Act provides 
the first problem of interpretation.*’ 


A. ‘Otherwise Qualified’’ 


The United States Supreme Court interpreted the term ‘‘otherwise 
qualified’’ in Southeastern Community College v. Davis.*® Davis in- 
volved an unsuccessful nursing-school applicant who suffered from a 
serious hearing disability.*° Her dependence on lip-reading prohibited 
her from participating in clinical training and imposed other restraints 
on her medical education. 

The Supreme Court rejected the court of appeals’ statement that 
Southeastern had to disregard any limitation resulting from a handicap; 
instead, the Court ruled that ‘‘[aJn otherwise qualified person is one 
who is able to meet all of a program’s requirements in spite of his 
handicap.’’®' It further held that since accommodating the plaintiff's 
handicap would require a ‘‘substantial change’’ in the program, no 
such ‘‘fundamental alteration’’ was necessary.** The Court found that 
the Act does not impose an obligation of affirmative action on all 
recipients of federal funds.** It deemed Southeastern’s goal of training 
students for ‘‘all normal roles of a registered nurse’’ as a ‘‘legitimate 
academic policy.’’ 

As the court of appeals in Wynne noted, the above-quoted language 
led courts to require only a rational basis for an institution’s decision, 
without evidence that the institution had considered alternative meth- 
ods of accommodating the disability.** If the ruling in Davis, that an 
‘otherwise qualified’’ individual must satisfy a program’s requirements 
without considering other possible accommodations, was interpreted 
literally, section 504’s reasonable accommodation requirement would 
be moot.*? In Davis, the Supreme Court failed to decide whether 
Southeastern could make reasonable accommodations that might enable 
the plaintiff to participate in the school’s nursing program. 





47. Rehabilitation Act of 1973, § 504 (codified as amended at 29 U.S.C. § 794(a) 
(1988)). The language at issue has not been altered since 1973. For the full text of this 
section, see supra, note 35, 99 S. Ct. 2361. 

48. 442 U.S. 397 (1979). 

49. 

50. : 

Si: . at 406, 99 S. Ct. at 2367. 

. at 414, 99 S. Ct. at 2371. 
. at 410, 99 S. Ct. at 2368. 
. at 411, 99 S. Ct. at 2369. 
. at 413 n.12, 99 S. Ct. at 2371. 

. Wynne v. Tufts Univ. Sch. of Medicine, 932 F.2d 19, 23 (1st Cir. 1991). 

. Bonnie P. Tucker, Section 504 of the Rehabilitation Act After Ten Years of 

Enforcement: The Past and the Future, 1989 U. ILL. L. REv. 845, 885. 
58. Id. at 886 n.222. 
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The court of appeals in Wynne then considered the Supreme Court’s 
refinement of Davis in Alexander v. Choate. In Davis, the Supreme 
Court proposed that an ‘‘otherwise qualified’’ individual was entitled 
to the benefits offered by an educational institution. The Court in 
Alexander expanded this idea, holding that an institution may need to 
add reasonable accommodations to its program.© The Wynne court, 
therefore, concluded that it should consider ‘‘more than the individual’s 
ability to meet a program’s present requirements’’ when determining 
the meaning of ‘‘otherwise qualified.’’™ 


B. Reasonable Accommodation 


Although Congress had made some progress, the extent to which an 
educational institution was required to accommodate a handicapped 
individual remained unclear. The court of appeals in Brennan v. Stewart 
provided some guidance by requiring a reasonable accommodation 
‘‘which [met the claimant’s] special needs without sacrificing the in- 
tegrity of the Board’s ... program.’’®* This resembles the standard 
adopted in School Board of Nassau County v. Arline, which held that 
if an institution could demonstrate that accommodating a handicapped 
individual would require either a modification of the essential nature 
of its program or an undue financial burden, the accommodation would 
be deemed unreasonable.* Under this standard, Tufts University would 
not have had to accommodate the handicapped individual. The stan- 
dards for determining the required reasonable accommodation continue 
to evolve, but their application receives a subjective judicial assessment. 

Like the Wynne court, the Supreme Court, when determining ‘‘rea- 
sonable accommodation”’ in Arline, stated that deference should be 
given to an institutional decision-maker.* The court in Wynne adopted 
these precepts, but imposed two qualifications: (1) the institution must 
submit a factual record proving that it carried out the statutory obli- 
gation; (2) a court determining whether an institution has exercised 
professional judgment in exploring the need to provide a reasonable 
accommodation will not necessarily use the ‘‘substantial departure from 
accepted academic norms’”’ test as enunciated in Ewing. New techno- 





59. 469 U.S. 287, 105 S. Ct. 712 (1985). 

60. Id. at 301, 105 S. Ct. 720. 

61. Wynne v. Tufts Univ. Sch. of Medicine, 932 F.2d 19, 24 (ist Cir. 1991). 

62. 834 F.2d 1248 (5th Cir. 1988). 

63. Id. at 1262. 

64. 480 U.S. 273, 107 S. Ct. 1123 (1987). 

65. Id. at 287-88, 107 S. Ct. 1131 n.17 (citing Southeastern Community College v. 
Davis, 442 U.S. 397, 410, 412 (1979)). 

66. Id. at 288. The Court tailored this principle to educational institutions in Regents 
of University of Michigan v. Ewing, 474 U.S. 214, 106 S. Ct. 507 (1985): ‘‘When judges 
are asked to review the substance of a genuinely academic decision ... they should 
show great respect for the faculty’s professional judgment."’ Id. at 225, 106 S. Ct. at 513. 
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logical devices or approaches may enhance opportunities for the hand- 
icapped.® 


C. The Wynne Decision 


The Wynne court announced the following test to determine whether 
an educational institution has met its obligation under the Act: 


If the institution submits undisputed facts demonstrating that the 
relevant officials within the institution considered alternative means, 
their feasibility, cost and effect on the academic program, and 
came to a rationally justifiable conclusion that the available alter- 
natives would result either in lowering academic standards or 
requiring substantial program alteration, the court could rule as a 
matter of law that the institution had met its duty of seeking 
reasonable accommodation.® 


Although the court in applying this test purported to defer to aca- 
demic decision-makers, it determined that Tufts had not fulfilled its 
statutory duty. Based on the neuropsychological evaluation and Wynne’s 
performance in other courses, the court found that Wynne had suffi- 
ciently displayed his cognitive abilities. The burden of proof now rested 
on Tufts to prove that it could not modify its program to accommodate 
Wynne’s inability to perform adequately on written, multiple-choice 
examinations. The only evidence that Tufts submitted on this issue 
was the Dean’s affidavit, which the court found to be inadequate.” 
‘‘There is no mention of any consideration of possible alternatives, nor 
reference to any discussion of the unique qualities of multiple choice 
examinations.’’?! The court could not determine whether multiple- 
choice examinations were truly the best method for testing a student’s 
comprehension or were merely a convenient means of testing for the 
faculty.72 

Civil-rights activists currently hail Wynne as a victory for the learning 
disabled. Universities, however, condemn Wynne as an infringement 
on academic freedom.”? Was the court upholding the spirit of section 
504 by protecting the rights of the handicapped, or was it encroaching 
upon an academic institution’s judgment of proper testing procedures 
by threatening revocation of federal financial assistance? 
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1. Restricting Academic Freedom 


Academic freedom arises in two areas, individual and institutional.” 
The individual right of academic freedom has appeared in many cases 
and is more developed than the institutional right of academic free- 
dom.”> A majority of the Supreme Court has neither recognized nor 
rejected institutional academic freedom.’* 

The Supreme Court and the lower federal courts have maintained ‘‘a 
‘hands-off’ policy regarding university employment decisions.’’”? One 
reason for this policy may be that the right of institutional academic 
freedom is a corollary of the First Amendment.” The issue of institu- 
tional academic freedom divided the dissent from the majority in 
Wynne. Although the dissent and majority agreed upon the appropriate 
legal standard, the two disagreed upon the application of those legal 
principles.” 

The Wynne majority adhered, in principle, to deference to the aca- 
demic institution’s decision-makers. In fact, the majority held that Tufts’ 
assessment of alternative types of examinations was insufficient. Tufts 
stated in its affidavit: 


In the judgment of the professional medical educators who are 
responsible for determining medical testing procedures at Tufts, 
written multiple choice (Type K) examinations are important as a 
matter of substance, not merely of form. In our view, the ability 
to assimilate, interpret and analyze complex written material is 
necessary for the safe and responsible practice of modern medi- 
cine.®° 


The affidavit also noted that doctors need to be able to do the following: 
recognize the latest developments in written medical journals; read and 
assimilate information for modern diagnostic and treatment procedures; 
and react quickly in emergency situations requiring the reading of 
charts, reference materials, and other written resources.** The Wynne 
majority deemed Tufts’ reasons insufficient. The majority stressed ‘‘the 
need for a procedure that can permit the necessary minimum judicial 
review.’’®? Because Tufts did not afford the opportunity for review, the 
majority remanded for further findings.® 
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In contrast, the dissent deferred, both in principle and in fact, to 
Tufts’ academic decision-makers. The dissent reasoned that Tufts’ ed- 
ucators felt multiple-choice tests were the best method of testing for 
certain medical-school courses. Thus, even though Tufts did not ex- 
plicitly state that it had considered alternative testing methods, it 
implied that no other testing methods would be appropriate or effec- 
tive.® 

What alternative testing methods are possible? Stan F. Shaw, director 
of the Post-Secondary Learning Disability Unit of the University of 
Connecticut, offered alternative testing methods for learning-disabled 
students. He suggested that educators allow more time for multiple- 
choice examinations, use essay questions instead of multiple-choice 
questions, use computers, or have someone read the questions to the 
students.*° While these testing options may be appropriate for learning- 
disabled students in other contexts, none of the suggestions comports 
with Tufts’ reasons for administering multiple-choice examinations. 

The Wynne dissent concluded that the majority seemed to be looking 
for ‘“‘hard evidence’’ — statistics, tests of testing methods — which 
would effectively take an academic decision from medical educators 
and place it in the hands of the judiciary.** How can one reconcile 
Tufts’ institutional academic freedom with Wynne’s individual rights? 
The answer may be a balancing test. ‘“Thus, when a burden on insti- 
tutional autonomy is necessary for the vindication of a person’s 
constitutional rights, a claim of academic freedom must yield.’’®” The 
balance is between the right of a handicapped individual to attend a 
certain school and the burden on an educational institution to accom- 
modate that individual. 


2. Protecting Individual Rights 


When the Act was before Congress, Representative Hansen remarked: 
‘I appeal to my colleagues to consider their vote on this bill not strictly 
on the basis of dollars and cents and cost effectiveness, although these 
items are important. But I appeal to you to look at the intent of this 
bill in terms of human values and life itself.’’** Congress intended 
section 504 to eradicate barriers for the mentally and physically hand- 
icapped by ensuring that educational institutions would not exclude 
them from educational programs on the basis of their handicap. Fur- 
thermore, Congress recognized that in some contexts accommodations 
may be necessary to impart equal opportunity.*° 
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When one has wrongly been denied the benefits offered by an edu- 
cational institution, the institution has encroached upon that indivi- 
dual’s rights. The Supreme Court declared the importance of education 
in Brown v. Board of Education:® 


Today, education is perhaps the most important function of state 
and local governments . . . . In these days, it is doubtful that any 
child may reasonably be expected to succeed in life if he is denied 
the opportunity of an education. Such an opportunity, where the 
state has undertaken to provide it, is a right which must be made 
available to all on equal terms.*' 


Steven Wynne decided to pursue a career in medicine. As a recipient 
of federal funds, Tufts had the duty to provide Mr. Wynne with the 
same educational opportunities it provided the other students in the 
program. Once a university accepts a handicapped student, it is not 
absolved of responsibility. Instead, the university must fulfill its duty 
to educate that student.” 

Mr. Wynne’s inability to take multiple-choice tests did not reflect his 
level of intelligence. At Tufts’ request, Mr. Wynne underwent a neuro- 
psychological evaluation which revealed that although he had average 
general cognitive abilities, with significant strengths in conceptual 
thinking and reasoning abilities, he had difficulties processing discrete 
units of information in a variety of domains.** This disability did not 
necessarily affect his potential to become a good doctor. It impaired 
only his aptitude to take multiple-choice examinations because of their 
question structure.* As the three-judge panel of the court of appeals 
observed, ‘‘[t]he alleged discrimination stems not from the particular 
skill required - the ability to work with complex data - but from the 
method by which Tufts measures that ability.’’®* Other medical schools, 
such as Brown University, permit learning-disabled students to take 
oral examinations.%* Although this does not mandate that Tufts also 
provide oral examinations to the disabled, Tufts bears the burden of 
demonstrating that testing methods other than multiple-choice exami- 
nations would compromise the integrity of its program. 

To demonstrate the effects a different type of examination may have 
on an institution’s program, the institution must demonstrate that a 
reasonable accommodation could be made only by a fundamental alter- 
ation of the program. The HEW regulations state that a school has a 
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duty to adjust its testing procedures to accommodate the handicapped” 
and to refrain from implementing policies that effectively limit a handi- 
capped student’s participation in the program.** However, HEW further 
states that academic requirements will not be regarded as discriminatory 
if the recipient of federal funds can demonstrate they are essential to 
the program.” 

In a variety of contexts, other courts have considered whether certain 
academic requirements are essential to a school’s program. However, 
the fact patterns vary so greatly that the enunciated standards serve as 
the most effective means for analyzing Wynne. The Court in Arline 
expressed the need to conduct an ‘‘individualized inquiry’’ to achieve 
section 504’s goal of ‘‘protecting handicapped individuals from depri- 
vations based on prejudice, stereotypes, or unfounded fear, while giving 
appropriate weight to .. . legitimate concerns of [educational institu- 
wee... 

The Wynne court also made an individualized inquiry when it applied 
its legal standards. When it ruled that the Dean’s affidavit insufficiently 
proved that Tufts, in its professional, academic judgment, could provide 
no other reasonable accommodation, the court attempted to emphasize 
the ‘‘need for a procedure that can permit the necessary minimum 
judicial review.’ The expected growth in the number of learning- 
disabled students attending college demonstrates the validity of this 
objective.**? With similar actions likely to ensue, the decision in Wynne 
may guide courts in adjudicating similar suits. Tufts’ lawyers claimed 
that Wynne ‘‘opened the courthouse door to students who fail required 
exams and will now ask courts to second-guess academic decisions on 
their retention.’’°* This contention ignores the fact that a learning 
disability is not a label attached to students who experience academic 
difficulties; it is a handicap that can be medically tested. Beyond the 
improbability that the court’s holding will result in an onslaught of 
suits, fear of excessive litigation is hardly a reason to justify discrimi- 
nation. 


3. Exceeding the Scope of Review 


With the enactment of section 504, Congress promised the handi- 
capped that they would, to the greatest extent possible, be ‘‘fully 
integrated into the mainstream of life in America.’’** An educational 
institution should not be able to deprive an individual who is afflicted 
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with a handicap of the opportunity to become more knowledgeable in 
that individual’s field of interest. On the other hand, section 504 
does not contemplate imposing undue hardship on an academic insti- 
tution to accommodate the handicapped individual. Did the Wynne 
court exceed the proper scope of judicial review? 

In analyzing the positions of each party, the Wynne court seemed to 
ignore the policy implications embedded in the inherent tension be- 
tween the statutory rights of a handicapped individual and the auton- 
omy of an academic institution. Instead, it focused on a systematic, 
objective evaluation, the criteria of which can be summarized as follows: 


1) In determining whether an individual is ‘‘otherwise qualified”’ 
to meet the requirements of an institution’s program pursuant to 
section 504, it is also necessary to consider the qualifications of 
the individual once he or she is provided with reasonable accom- 
modations. 
2) In evaluating what reasonable accommodations can be made, 
the institution must utilize professional, academic judgment. 
3) The principle of respect for academic decision-making applies. 
4) If the institution determines that reasonable accommodations 
cannot be made, it must submit an undisputed factual record 
demonstrating: 
a) appropriate officials within the institution considered 
1. alternative means 
2. the means’ feasibility and 
3. the means’ cost and effect on the academic 
program, and 
b) the official reached a justifiable conclusion that such 
alternatives would result in 
1. lowering academic standards or 
2. requiring substantial program alteration. 


The Wynne court could not rule as a matter of law that Tufts had 
met its duty of seeking reasonable accommodation as required 
under section 504. 

5) Whether facts alleged by a university support its duty of 
reasonable accommodation presents purely a legal question. 


The Wynne court did not seem to emphasize the crucial policy 
considerations at stake. It based its decision strictly on objective stan- 
dards. Perhaps the court sought to avoid accusations that it was up- 
holding civil rights at the expense of academic freedom. An analysis 
of the affidavit submitted by Tufts solely on the above-mentioned 
standards makes clear that the University did not meet its burden of 
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proof as required by the Act and the cases interpreting its provisions. 
The question remains: How could the University demonstrate more 
conclusively that providing other testing methods to accommodate 
Wynne’s handicap would be unreasonable since it would fundamentally 
alter the University’s educational program? 


IV. CONCLUSION AND RECOMMENDATIONS 


Educational institutions should follow the steps enunciated by the 
Wynne court if they wish to litigate successfully. They should also 
realize that courts will exercise strict scrutiny in evaluating the evidence 
submitted. Consequently, the factual record should provide enough 
hard evidence to enable the judiciary to make an objective determination 
that no other reasonable accommodation can be provided. Universities 
should implement general policies to counter potential problems, but 
they do not discharge their duty under Wynne by establishing such 
standards. Handicaps vary to such a degree that each institution should 
address needs on a case-by-case basis to determine whether it can 
reasonably accommodate the handicapped without fundamentally alter- 
ing its programs. 

After Wynne, academic institutions cannot be certain of the extent to 
which the law requires them reasonably to accommodate handicapped 
individuals. Although the Wynne court paid lip-service to institutional 
academic freedom, it restricted this very ideal. 
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